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provide medical services in the community violate the
requirements for exemption as organizations described
in section 501(c)(3) of the Code.

Finding Lists begin on page 58.

Index for January—April begins on page 60.

Announcements of Disbarments and Suspensions begin on page 56.
Announcement Relating to Court Decisions on page 4.

Bulletin No. 1997-18
May 5, 1997

Announcement 97-46, page 53.
A list is given of organizations now classified as private
foundations.

EXCISE TAX

P.L. 105-2, page 14.

An Act to amend the Internal Revenue Code of 1986 to
reinstate the Airport and Airway Trust Fund excise taxes,
and other purposes.

ADMINISTRATIVE

REG-209823-96, page 47.
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Mission of the Service

The purpose of the Internal Revenue Service is to
collect the proper amount of tax revenue at the least
cost; serve the public by continually improving the

Statement of Principles
of Internal Revenue
Tax Administration

The function of the Internal Revenue Service is to
administer the Internal Revenue Code. Tax policy
for raising revenue is determined by Congress.

With this in mind, it is the duty of the Service to
carry out that policy by correctly applying the laws
enacted by Congress; to determine the reasonable
meaning of various Code provisions in light of the
Congressional purpose in enacting them; and to
perform this work in a fair and impartial manner,
with neither a government nor a taxpayer point of view.

At the heart of administration is interpretation of the
Code. It is the responsibility of each person in the
Service, charged with the duty of interpreting the
law, to try to find the true meaning of the statutory
provision and not to adopt a strained construction in
the belief that he or she is “protecting the revenue.”
The revenue is properly protected only when we as-
certain and apply the true meaning of the statute.

quality of our products and services; and perform in a
manner warranting the highest degree of public
confidence in our integrity, efficiency and fairness.

The Service also has the responsibility of applying
and administering the law in a reasonable,
practical manner. Issues should only be raised by
examining officers when they have merit, never
arbitrarily or for trading purposes. At the same
time, the examining officer should never hesitate
to raise a meritorious issue. It is also important
that care be exercised not to raise an issue or to
ask a court to adopt a position inconsistent with
an established Service position.

Administration should be both reasonable and
vigorous. It should be conducted with as little
delay as possible and with great courtesy and
considerateness. It should never try to overreach,
and should be reasonable within the bounds of law
and sound administration. It should, however, be
vigorous in requiring compliance with law and it
should be relentless in its attack on unreal tax
devices and fraud.



Introduction

The Internal Revenue Bulletin is the authoritative instru-
ment of the Commissioner of Internal Revenue for
announcing official rulings and procedures of the Inter-
nal Revenue Service and for publishing Treasury Deci-
sions, Executive Orders, Tax Conventions, legislation,
court decisions, and other items of general interest. It is
published weekly and may be obtained from the Superin-
tendent of Documents on a subscription basis. Bulletin
contents of a permanent nature are consolidated semi-
annually into Cumulative Bulletins, which are sold on a
single-copy basis.

It is the policy of the Service to publish in the Bulletin all
substantive rulings necessary to promote a uniform
application of the tax laws, including all rulings that
supersede, revoke, modify, or amend any of those
previously published in the Bulletin. All published rulings
apply retroactively unless otherwise indicated. Proce-
dures relating solely to matters of internal management
are not published; however, statements of internal
practices and procedures that affect the rights and
duties of taxpayers are published.

Revenue rulings represent the conclusions of the Ser-
vice on the application of the law to the pivotal facts
stated in the revenue ruling. In those based on positions
taken in rulings to taxpayers or technical advice to
Service field offices, identifying details and information
of a confidential nature are deleted to prevent unwar-
ranted invasions of privacy and to comply with statutory
requirements.

Rulings and procedures reported in the Bulletin do not
have the force and effect of Treasury Department
Regulations, but they may be used as precedents.
Unpublished rulings will not be relied on, used, or cited
as precedents by Service personnel in the disposition of
other cases. In applying published rulings and proce-
dures, the effect of subsequent legislation, regulations,

court decisions, rulings, and procedures must be consid-
ered, and Service personnel and others concerned are
cautioned against reaching the same conclusions in
other cases unless the facts and circumstances are
substantially the same.

The Bulletin is divided into four parts as follows:

Part 1.—1986 Code.
This part includes rulings and decisions based on
provisions of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows:
Subpart A, Tax Conventions, and Subpart B, Legislation
and Related Committee Reports.

Part Ill.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and
Subparts. Also included in this part are Bank Secrecy
Act Administrative Rulings. Bank Secrecy Act Administra-
tive Rulings are issued by the Department of the
Treasury’s Office of the Assistant Secretary (Enforce-
ment).

Part IV.—Items of General Interest.

With the exception of the Notice of Proposed Rulemak-
ing and the disbarment and suspension list included in
this part, none of these announcements are consoli-
dated in the Cumulative Bulletins.

The first Bulletin for each month includes an index for
the matters published during the preceding month.
These monthly indexes are cumulated on a quarterly and
semiannual basis, and are published in the first Bulletin
of the succeeding quarterly and semi-annual period,
respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents U.S. Government Printing Office, Washington, D.C. 20402.



Announcement Relating to Court Decisions

It is the policy of the Internal Rev- escence” and “acquiescence in resulStates?
enue Service to announce at an earlgnly” mean that the Service accepts thé81l F.3d 114 (9th Cir. 1996)
date whether it will follow the holdings holding of the court in a case and that .
in certain cases. An Action on Decisionthe Service will follow it in disposing of _ 1€ _Commissioner does NOT AC-
is the document making such an ancases with the same controlling factsQY'ESCE In the following decisions:

nouncement. An Action on Decision will However’ “acquiescence" indicates nei_XerOX Corporation v. United States?

be issued at the discretion of the Servicger approval nor disapproval of the ;
- . 41 F.3d 647 (Fed. Cir. 1994
only on unappealed issues decided aqpasons assigned by the court for its ( )

verse to the government. Generally, agqneiysions; whereas, “acquiescence iCharles E. Hurt v. United Statess
Action on Decision is issued where itSoq 1t ony indicates disagreement or70 F.3d 1261, 76 AFTR2d 95-7815 (4th
gu|dance|woulg. be hﬁipf;ﬂ 0 Service qncern with some or all of thoseCir. 1995)

personnel working - wi € Sameé Ofess0ns. Nonacquiescence signifies that, ,

similar issues. Unlike a Treasury Reguz .0k no further review was soughtRobert B. and Eleanor Risman v.
lation or a Revenue Ruling, an Actiony,. “gonice does not agree with th&ommissioners

on Decision is not an affirmative state-p "ot the court and. generally, will 100 T.C. 191 (1993)

.mtentd %ftSerwce pOSILI?n. I.td Is not ot follow the decision in disposing of 2Acquiescence relating to whether disability ben-
intended to serve as public guidance anflyses involving other taxpayers. In referefits paid to_taxpayer from the Policemen and
maAy not be C”Sd as preceﬁell?tb i dence to an opinion of a circuit court Ofllzirefightelz’sb Reti(r:ement (I;und of the LexirLgton—
. - ayette Urban County Government can be ex-

ctions on Decisions sha € rele appeals, a nonacquiescence indicat y 4

upon within the Service onlvy as conclu- . ) &Rided from gross income under Internal Revenue
p y that the Service will not follow the code section 104(a)(1) as benefits paid under a

sions applying the law to the facts in theh0|ding on a nationwide basis. Howeverstatute in the nature of a workmen’s compensation
particular case at the time the Action ONhe Service  will recognize the act

Demsyon was |ssueq. Caution should b recedential impact of the opinion on Acquiescence in result only relating to whether
exercised in extending the recommendd: . L the Service can issue summonses to compel a
tion of the Action on Decision to similar das'eds' arising within the venue of th&axpayer to sign consent directives which authorize
. eciding circuit. the release of records from unidentified domestic
cases where the facts arg d'ﬁerent' The gannouncemems published in thénd foreign banks, consistent with the require-
Moreover, the recommendation in the Ky | I R Bulleti fents of Internal Revenue Code section 7609.
Action on Decision may be superseded’€€X!Y nternal Revenue Bulletins arégnacquiescence relating to whether, under Ar-
by new legislation, regulations, rulings,consolidated semiannually and annuallyicle 23(1)(c) of the U.S—U.K. Income Tax Treaty,
cases. or Actions on Decisions The semiannual consolidation appears ia U.S. corporation is entitled to continue to treat

Prior to 1991 the Service publishedthe first Bulletin for July and in the Y-K.Advance Corporation Tax (ACT) as a credit-

' \ - . . able tax paid by a U.K. subsidiary in computing
acquiescence or nonacquiescence only fgumulative Bulletin for the first half of { 0" apie credit for foreign taxes deemed paid

certain regular Tax Court opinions. Thethe year, _and the_ annual Qonsondaﬂorﬂnder section 902(a) of the Internal Revenue Code

Service has expanded its acquiescen pears in the first Bulletin for the for the year in which the ACT was paid, when the
. L i i jvesubsidiary subsequently surrenders all or part of

program to include other civil tax case ollowing January and in the Cumulativesubsidiary subsequently su p

- . . ; the ACT to lower-tier U.K. subsidiaries for use to
where guidance is determined to bdUlletin for the last half of the year. Z.cmy i\ comorate tax liabilties.

helpful. Accordingly, the Service now The Commissioner ACQUIESCES in®Nonacquiescence relating to whether the Service
may acquiesce or nonacquiesce in th#e following decisions: was entitled to assess and collect statutory interest
holdings of memorandum Tax Cour on the amount of tax and additions to tax

t . - <
M . uckeve Countrymark v. Commis- embodied in a Tax Court decision that resulted
opinions, as well as those of the UnlteOBioneril y from a settlement agreement entered into by the

States District Courts, Claims Court, an taxpayers and the Service.
Circuit Courts of Appeal. Regardless o 03 T.C. 547 (1994) SContinued nonacquiescence, but that this action

idi on decision be substituted for the action on
the court deciding the case, the reComMropert E. and Geneva U. Duncan V. decision reported atRisman v. Commissioner

mendation of any Action on Decision ypjted States? AOD CC-1996-003 (March 4, 1996), relating to
will be published in the Internal Rev- pgcket No. 95-338 whether a remittance forwarded to the Service
enue Bulletin. with a Form 4868, Application for Automatic

The recommendation in every ACtiOﬂCheng C. and Susan L. Kao v. United Extension of Time to File U.S. Individual Income

s . : Tax Return constitutes a payment of tax or a
on Decision will be summarized as: cquiescence relating to whether section 277 ofleposit in the nature of a cash bond for purposes

acquiescence, ?—CqUiescence in F€SUHe Internal Revenue Code applies to nonexempif the period of limitations for seeking a refund of
only, or nonacquiescence. Both “acqui<cooperatives subject to subchapter T of the Codesuch remittance.



Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 42.—Low-Income Housing control number 1545-0771. Response333), the IRS announced that it would
Credit to this collection of information are raise the receipt threshold of § 1.274—
The adjusted applicable federal short-term, mid_reql.Jired for a taxpayer to deduct pertairf;T(c)(Z)(iii)(B) from.$25 to $75, effec-
term, and long-term rates are set forth for thd?USINESS expenses or to substantiate ceive for expenses incurred on or after
month of May 1997. See Rev. Rul. 97-19,tain reimbursements of business ex©October 1, 1995. The temporary regula-
page 11. penses. tions effect this amendment by changing
An agency may not conduct or spon-$25” in 8§ 1.274-5T(c)(2)(iii)(B) to
sor, and a person is not required td$75.” This change is applicable to both
respond to, a collection of informationdeductions and reimbursement arrange-
unless the collection of information dis-ments and is expected to reduce the
plays a valid control number. recordkeeping burden on affected tax-
26 CFR 1.274-5T: Substantiation requirements For further information concerning payers, including individuals and small

(temporary). this collection of information, and where businesses.
TD. 8715 to submit comments on the collection ofD - . -
-U. information and the accuracy of the efinition of an “adequate accounting

DEPARTMENT OF THE TREASURY estimated burden, and suggestions fdp the employer

Section 274.—Disallowance of
Certain Entertainment, Etc.,
Expenses

Internal Revenue Service reducing the burden, please refer to the An employee who is reimbursed un-
26 CFR Parts 1 and 602 preamble in the cross-reference notice afer a reimbursement or other expense
proposed rulemaking published in theallowance arrangement for expenses
Substantiation of business Proposed Rules section of this issue ofovered by section 274(d) must make an
expenses for travel, entertainment, the Federal Register. “adequate accounting” to the employer
gifts and listed property Books or records relating to a collec-for the reimbursed expenses. Section

: .__tion of information must be retained as1.274-5T(f)(4) specifies that, as part of
AGENCY: Internal Revenue SerV|ce|Ong as their contents may become maan adequate accounting, the employee

(IRS), Treasury. terial in the administration of any inter- must submit substantiation to the em-
ACTION: Final and temporary regula-nal revenue law. Generally, tax returngloyer that satisfies the requirements of
tions. and tax return information are confiden-§ 1.274-5T(c). Notice 95-50 also solic-
_ __fial, as required by 26 U.S.C. 6103.ted comments on whether changes
SUMMARY: This document contains q Y g

, i should be made to the substantiation
amendments to temporary regulation8ackground and Explanation of requirements of the adequate accounting
relating to the requirement that busines®rovisions

: ) rules in 1.274-5T. Comments re-
expenses for travel, entertainment, gifts . ceived rela§:[ed rimarilv to the adequate
or listed property be substantiated bﬁecemt threshold P y d

. . ) accounting rules and the substantiation
documentary evidence (such as a re- section 274(d) disallows a trade orequirements in general.

ceipt). The regulations affect persongusiness deduction under section 162 foy . .
making or receiving reimbursements forany traveling (including meals and Iodg—l- Submission and retention of docu-

travel, entertainment, gifts, or listeding), entertainment, gift, or listed prop-Mentary evidence

property. The text of these temporaryerty expense, unless the taxpayer sub- A number of commentators, particu-
regulations also serves as the text oftantiates the elements of the expense tigrly federal government agencies, com-
REG-209785-95, page 46. adequate records or by sufficient eviplained of the administrative burden and
DATES: These temporary regulationsdence' Under § 1.274—5T(c). of the temcost.of storing large quantities of paper
are effective March 25, 1997. Applica-Porary Income Tax Regulations, a taxteceipts. Some comments proposed that
bility: These temporary regulations ardPayer must _malntalun two types of,the employer should be aIIO\_/ved to dis-
applicable to expenses paid or incurre&eco.rds to sensfy the “adequate recordshose of the documentary evidence after
after September 30, 1995. requirement: (1) a summary of expensean employee has made an adequate
(account book, diary, log, statement ofaccounting, or return the documentary
FOR FURTHER INFORMATION CON- expense, trip sheets, or other similaevidence to the employee for retention.
TACT: Donna M. Crisalli at (202) 622— record), sometimes called an expens®ther comments suggested that submis-
4920 (not a toll-free number). account or expense voucher, and (2ion by an employee of an expense
) documentary evidence (such as receiptgoucher alone, without documentary evi-
SUPPLEMENTARY INFORMATION: or paid bills). Together, these recordslence, should be considered an adequate
must establish the elements of amountccounting.
time, place, and business purpose (and With the increase in the receipt
These regulations are being issuefbr gifts and entertainment, business rethreshold to $75, and the use of elec-
without prior notice and public commentlationship of recipient or persons entertronic document transmission and reten-
pursuant to the Administrative Procedurdained) for each expenditure or use. tion (discussed below), the necessity for
Act (5 U.S.C. 553). For this reason, the Section 1.274-5T(c)(2)(iii) generally storing large quantities of paper records
collection of information contained in requires that a taxpayer have a receips significantly reduced. Nonetheless, the
these regulations has been reviewed andr other documentary evidence to subtemporary regulations respond to the
pending receipt and evaluation of publicstantiate (A) any expenditure for lodgingconcerns expressed by these comments
comments, approved by the Office ofand (B) any other expenditure of $25 otby amending 8§ 1.274-5T(f)(4) to autho-
Management and Budget (OMB) undemore. In Notice 95-50 (1995-2 C.B.rize the Commissioner to prescribe rules

5
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modifying the substantiation require-form a basis for a “safe harbor” per- stances, including the employer’s use of
ments for an adequate accounting by aocentage or percentages (e.g., by industinternal controls. The employer’s ac-
employee to an employer. Under theor size of company) of hotel bills that counting procedures should include a
amendment, the Commissioner couldvould be deemed to represent the varirequirement that an expense account be
publish rules defining the circumstance®us types of possible expenses. Anothearerified and approved by a reasonable
(including the use of specified internalcomment suggested that the IRS adopt gerson other than the person incurring
controls) under which an employee maynechanical test based on statistical santhe expense. To the extent the employer
make an adequate accounting to hipling to make a reasonable allocation ofails to maintain adequate accounting
employer by submitting an expense acthe total hotel charge to meals. procedures, the district director may re-
count alone, without the necessity of The temporary regulations make najuire the employee to separately sub-
submitting documentary evidence (suclthange to the current documentary evistantiate his expense account informa-
as receipts). This change is expected tdence requirements for lodging ex-ion.

reduce the recordkeeping burden fopenses. Because of the large number of Section 1.274-5T(f)(5)(iii) cites post-
employers and employees. These rulesxpenses that can be charged to hotelkpenditure review of employees’ ex-
would not change the substantiation rebills, and extensive variation from trav-pense accounts as an internal control
quirements of § 1.274-5T(c) for deduc-eler to traveler in the types of expenseshat should normally be employed.
tions. charged to hotel bills, any attempt toHowever, whether the employer’'s post-
ﬁ\stablish percentages for allocating hotedxpenditure review procedures are ap-
bills to lodging and other fully deduct- propriate is a matter within the discre-
ible business expenses, meals and entdien of the district director, based on a

Some commentators suggested thaainment, and personal expenses is comeview of all the facts and circum-
taxpayers should be permitted to obtairsidered impracticable. stances.
and maintain records substantiating ex- A comment requested that the IR L . .
penses under section 274(d) in elecelarify whether statements provided t%"o ane mu:?ér:]nlznfsxceptlon fo substantia-
tronic form. The temporary regulationstravelers by airlines in lieu of tickets q
make no change to the current regulaean constitute documentary evidence of A comment proposed that employees
tions, which do not require that thetravel. The current regulations are suffiteceiving $1000 or less per year in
records be in paper form. Rev. Procciently flexible to permit use of a vari- reimbursed expenses be exempted from
91-59 (1991-2 C.B. 841), provides proety of forms of documentary evidencethe requirement to substantiate the ele-
cedures for maintaining tax records in ) ~ments of the expenses, other than busi-
electronic form. Section 3.08 of Rev.Other Comments in Response to NoticRess purpose, to the employer. In view
Proc. 91-59 states that the procedure?>—50 of the other changes made by the tem-
apply to documentation required by secy g pstantiation of business purpose Porary regulations that will lessen a
tion 274(d). 4 htaxpayer’s recordkeeping burden, such
. A commentator suggested that theas the increase in the receipt threshold,
3 Types o records that <onsiute aciequigions e foised o permi an eMmine temporary reguaons do na ncor

ployee to initially substantiate businessorate this suggestion.

Some commentators suggested thgaurpose to the employer orally, for later .
credit card charge records should bentry into the expense processing sys:: D.e'oa”me”ft Ofl Labor substantiation
considered acceptable documentary eviem. The current regulations do not €dUiréments for pian trustees
dence of travel expenses, includingreclude an initial oral substantiation of A comment requested the IRS to
lodging. They noted, however, thatbusiness purpose which is reduced teoordinate with the Department of La-
§ 1.274-5T(c)(2)(ii) requires that docu-writing no later than the time of the bor to establish common substantiation
mentary evidence of lodging must showemployee’s final accounting to the em-equirements under ERISA for travel by
separate amounts for charges such gsoyer. multi-employer plan trustees. Modifica-
lodging, meals, and telephone calls. : P tions to conform the substantiation re-
credit card statement or record od' Post-expenditure - verification proce_quirements under ERISA to those pro-
; . .~ dures . . X
charge, unlike a hotel bill, normally will vided in the temporary regulations are
not segregate lodging and other ex- A comment suggested that the regulasutside the scope of the section 274(d)
penses, such as meals and entertainmeitns be revised to permit an employeregulations.
subject to the section 274(n) partialto conduct a post-expenditure review o
deduction disallowance, or personal exenly a statistical sampling, as oppose
penses (such as personal phone calls @y 100%, of expense vouchers.
gift purchases) that may not be de- Section 1.274-5T(f)(5)(iii) states that A comment requested that the $25
ducted. Therefore, such a credit carén employee who makes an adequaténit on the deduction for gifts con-
statement or record of charge alone wilaccounting to his employer will not tained in section 274(b) be increased to
not constitute acceptable documentarggain be required to substantiate suc#75. The IRS has no discretion to raise
evidence of a lodging expense. expenses, unless the employer's adhis statutory limit.

The commentators proposed addressounting procedures are not adequate o

. . ) o oYY ; . Use of full federal per diem method
ing this problem by using statisticalit cannot be determined that such proc FSO substantiate travel for deduction pur-

2. Maintenance of adequate records i
electronic form

é‘v. Increase in limit on deduction for
gifts

sampling, conducted either by the IRSlures are adequate. The district directo 0ses
or by taxpayers, to establish a breakwill determine whether the employer’s
down of expenses on hotel bills. Oneaccounting procedures are adequate by A comment suggested that self-
comment suggested that sampling couldonsidering all the facts and circum-employed individuals and unreimbursed
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employees should be entitled to substan- Taxable Years Beginning Prior to PART 602—OMB CONTROL NUM-
tiate lodging expenses for deductionJanuary 1, 1986 BERS UNDER THE PAPERWORK

urposes by means of the “high-low” . REDUCTION ACT
Berp diem r);ethod. Rev. proc_g 96-648 1.274-5 redesignated as § 1.274-5A

(1996-53 I.R.B. 52), permits this sub- p,. 3 gection 1.274-5 is redesi Par. 5. The authority citation for part
> X .3 274— o ' .
stantiation method for employee reim- .4 as § 1.274-5A and added immedéoz continues to read as follows:

bursements only. This suggestion is Outé\tely following the undesignated Authority: 26 U.S.C. 7805.
side the scope of this revision 10 the.epierheading “Taxable Years Beginning Par. 6. In § 602.101, paragraph (c) is

temporary regulations. Prior to January 1, 1986”. amended by:
Specia| Ana|yses Par. 4. Section 1.274-5T is amended 1. Removing the fo”owing entry
. by: from the table:

It has been determined that these ;1 Reyising the first sentence of para :
temporary regulations are not a signifi- raph (c)(2)(ii)(B). CFR part or section
cant regulatory action as defined in EOg 2. Redesignating the text of Ioara_where identified and Current OMB
12866. Therefore, a regulatory asses%—rabh (f)(4) as paragraph (f)(4)(i) described control No.
ment is not required. It is hereby certi- . : N n . . .
fied that these regulations do not have a 3. Adding a paragraph heading for
significant economic impact on a Subparagraph H@0). ) 1274-5.......... 1545-0139
stantial number of small entities. This 4. Adding paragraphs (f)(4)(ii) and .« *154‘2_0771

certification is based on the fact that, by(D(#)(ii).
increasing the receipt threshold from The revisions and additions read as 2 Adding an entrv in numerical order
$25 to $75, these regulations reduce thtllows: 0 the tatllegto read é; fol?o !

existing recordkeeping requirements of o ) ws:
taxpayers, including small entities. The8 1.274-5T Substantiation requirementg oo o section

regulations do not otherwise signifi- (temporary). where identified and Current OMB
cantly alter the reporting or recordkeep- described control No.

ing duties of small entities. Therefore, a oror o

Regulatory Flexibility Analysis under () *** ok xx
the Regulatory Flexibility Act (5 U.S.C. (2) *** 1.274-5A......... 1545-0139
chapter 6) is not required. Pursuant to (jii) * * * .. *1545*—0771

section 7805(f) of the Internal Revenue (B) Any other expenditure of $75 or

Code, these temporary regulations Willmore ($25 or more for expenditures _ _
be submitted to the Chief Counsel forincurred before October 1, 1995) except, Margaret Milner Richardson,

Advocacy of the Small Business Admin-for transportation charges, documentary Commissioner of Internal Revenue.
istration for comment on their impact onevidence will not be required if not

small business. readily available, provided, however,APProved February 14, 1997.
. . that the Commissioner, in his discretion,
Drafting Information may prescribe rules waiving such re- Donald C. Lubick,
The principal author of these regula-quirements in circumstances where he Acting Assistant Secretary
tions is Donna M. Crisalli, Office of the determines it is impracticable for such of the Treasury.

i i ocumentary evidence to be required. *
Assistant Chief Counsel (Income Taxd y q (Filed by the Office of the Federal Register on

and Accounting). However, other per-"* March 24, 1997, 8:45 a.m., and published in the
sonnel from the IRS and Treasury De- issue of the Federal Register for March 25, 1997,
partment participated in their develop- e 62 F.R. 13988)
ment. o

R (4) *** (i) In general.* * *

. (i) Procedures for adequate ac- .
Adoption of Amendments to the ReQ“'%ounting without documentary evidence>SCtion 280G.—Golden Parachute

tions The Commissioner may, in his discreS ayments

Accordingly, 26 CFR part 1 is tion, prescribe rules under which an Federal short-term, mid-term, and long-term
amended as follows: employee may make an adequate aéates are set forth for the month of May 1997. See
counting to his employer by submitting¢¥ Rul- 97-19. page 11.
PART 1—INCOME TAXES an account book, log, diary, etc., alone,

Paragraph 1. The authority citation fowithout submitting documentary evi-

part 1 is amended by adding an entry irflence. Section 382.—Limitation on Net
numerical order to read as follows: (i) Employer.For purposes of this operating Loss Carryforwards and
Authority: 26 U.S.C. 7805 * * * section, the termemployerincludes an Certain Built-In Losses Following

gent of the employer or a third partyownership Change
ayor who pays amounts to an em-

ployee under a reimbursement or othefr0

Section 1.274-5T also issued under 2
U.S.C. 274(d). * * *

The adjusted federal long-term rate is set forth
r the month of May 1997. See Rev. Rul. 97-19,

Par. 2. An undesignated centerheadingxpense allowance arrangement. page 11.
is added immediately following
§ 1.280H-1T to read as follows: L T S
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Section 412.—Minimum Funding FACTS Board of Directors to approve contracts
Standards with hospital medical staff. Hospital A

All of the hospitals in the situations : P
The adjusted applicable federal short-term, middescribed below have been recognizeﬁ?eess tgoghsrs?(\:lllgr? I\ing/threerctrrlljgén?h(;gge:et

term, and long-term rates are set forth for theas exempt from federal income taxforth in the written agreement

month of May 1997. See Rev. Rul. 97_lg’under § 501(a) as organizations de
page 11. ’ - = In accordance with the agreement
1 . .. N
b n § 1)) 0 e Iy SIS, oo
Section 467.—Certain Payments emption set forth in Revenue Ru“ngilionlijr?éuﬁaziglanre%?uﬂo ]%Srs'gna}im'ﬁgg
for the Use of Property or Services  69-545, 1969-2 C.B. 117. The physi- Y b

cians described in the following recruit-P€"0d. provides office space in a build-

The adjusted applicable federal short-term, mid- : . ing owned by Hospital A for a limited
ng transactions do not have substantidl’
term, and long-term rates are set forth for thd9 number of years at a below market rent

month of May 1997. See Rev. Rul. 97-19,Influence over the affairs of the hospi- . . -
page 11. tals that are recruiting them. Therefore(8fter which the rental will be at fair
arket value), and guarantees Physician

they are not disqualified persons ag,. X .
defined in 8 4958, nor do they have an s mortgage on a residence in County

Section 468.—Special Rules for personal or private interest in the activi-- HOsPital A also lends Physician M
Mining and Solid Waste ties of the organizations that woulgPractice start-up financial assistance pur-
Reclamation and Closing Costs subject them to the inurement proscripSuant to an agreement that is properly

: - “documented and bears reasonable terms.
The adjusted applicable federal short-term, migion of 8§ 501(c)(3). Furthermore, in

term, and long-term rates are set forth for theSituations 1, 2, and 4, the phySiCian%ituation 5
month of May 1997. See Rev. Rul. 97-19,have no pre-existing relationship with
page 11. the hospital or the members of its board. pHospital B is located in an economi-

For purposes of this revenue ruling, thea|ly depressed inner-city area of City

Section 483.—Interest on Certain Ph>§$'°'aﬂ rec;wgn% actlént!les descrlbedw_ Hospital B has conducted a commu-
Deferred Payments in Situations 1, 2, 3, and 4 are assumeflity needs assessment that indicates both

, _ _to be lawful. However, because they shortage of pediatricians in Hospital
The adjusted applicable federal short-term, mid{nternal Revenue Service does not haVB’S service area and difficulties Medic-
term, and long-term rates are set forth for thgriggiction regarding whether the activi-5ig patients are having obtaining pediat-
month of May 1997. See Rev. Rul. 97-1 p g gp

page 11. 'ties described in Situations 1, 2, 3, anglic services. Physician N is a pediatri-
4 are lawful under the Medicare andgjan currently practicing outside of

Medicaid anti-kickback statute, 42pogpital B's service area and is not on
Section 501.—Exemption From Tax U.S.C. § 1320a-7b(b), taxpayers mayjospital B's medical staff. Hospital B

on Corporations, Certain Trusts, not rely upon the facts or assumptiongecruits Physician N to relocate to City
Etc. delsqubed Ir? this ruling for purposes\y establish and maintain a full-time
26 CFR 1.501(c)(3)-1: Organizations organized ¢ ound (0 that statute. pediatric practice in Hospital B's service

area, become a member of Hospital B’s
medical staff, and treat a reasonable
Hospital A is located in County V, a number of Medicaid patients. Hospital B
rural area, and is the only hospitapffers Physician N a recruitment incen-
Tax consequences of physician re- within a 100 mile radius. County V hastive package pursuant to a written agree-
cruitment incentives provided by hos- been designated by the U.S. Publignent negotiated at arm's-length and ap-
pitals described in section 501(c)(3) of Health Service as a Health Professiondlroved by Hospital B's Board of
the Code. This ruling provides ex- Shortage Area for primary medical careDirectors. Hospital B does not provide
amples illustrating whether nonprofitprofessionals (a category that include@ny recruiting incentives to Physician N
hospitals that provide incentives to phy-obstetricians and gynecologists). Physiother than those set forth in the written
sicians to join their medical staffs or tocian M recently completed an ob/gynagreement.
provide medical services in the commu+esidency and is not on Hospital As Under the agreement, Hospital B re-
nity violate the requirements for exemp-medical staff. Hospital A recruits Physi-imburses Physician N for moving ex-
tion as organizations described in seceian M to establish and maintain apenses as defined in § 217(b), reim-

and operated for religious, charitable, scientific,
testing for public safety, literary, or educational
purposes, or for the prevention of cruelty to
children or animals.

Situation 1

tion 501(c)(3) of the Code. full-time private ob/gyn practice in its burses Physician N for professional
service area and become a member difability “tail” coverage for Physician

Rev. Rul. 97-21 its medical staff. Hospital A provides N's former practice, and guarantees Phy-

ISSUE Physician M a recruitment incentivesician N’s private practice income for a

package pursuant to a written agreemetitmited number of years. The private
Whether, under the facts describedhegotiated at arm’s-length. The agreepractice income guarantee, which is
below, a hospital violates the requiredment is in accordance with guidelinesproperly documented, provides that Hos-
ments for exemption from federal in-for physician recruitment that Hospitalpital B will make up the difference to
come tax as an organization described iA's Board of Directors establishes,the extent Physician N practices full-
§ 501(c)(3) of the Internal Revenuemonitors, and reviews regularly to en-time in its service area and the private
Code when it provides incentives tosure that recruiting practices are consiggractice does not generate a certain level
recruit private practice physicians to jointent with Hospital A's exempt purposes.of net income (after reasonable expenses
its medical staff or to provide medical The agreement was approved by thef the practice). The amount guaranteed
services in the community. committee appointed by Hospital Asfalls within the range reflected in re-
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gional or national surveys regarding in-for its radiology department. Hospital Drequirement that their purposes may not
come earned by physicians in the sameffers Physician P a recruitment incenbe illegal. See Restatement (Second) of

specialty. tive package pursuant to a written agreefrusts § 377 (1959); 4A Austin W.
o ment, negotiated at arm’s-length andScott and William F. FratcheThe Law
Situation 3 approved by Hospital D's Board of of Trusts § 377 (4th ed. 1989):Bob

- ; - . Directors. Hospital D does not provideJones University v. U.S5461 U.S. 574,
ca:;l;sdpétgrlegsésd I(i)rfr?etz(radciltr;/ ?;ezeicg?oé?tlyany recruiting incentives to Physician P591 (1983); Rev. Rul. 80-278, 1980-2

X. Hospital C has conducted a commuZlther than those set forth in the writtenC.B. 175; Rev. Rul. 80-279, 1980-2

) P - agreement. C.B. 176.
S:gegteggﬁ eifs? easrsemhear:/tinﬂg]a(;if!fri](fjllcl:titzsetl-ﬁ Pursuant to the agreement, Hospital D Section 1.501(c)(3)-1(c)(2) states that

ting access to care because of a shorta arantees Physician P’s private practican organization is not operated exclu-
of obstetricians in Hospital C's servicecome for the first few years thatswel_y for charitable purposes if its net
area willing to treat Medicaid and Char_Physmlan P is a member of its medmabarmngs inure in whole or in part to thg
ity care patients. Hospital C recruitsStaff and provides coverage for its ra'd|Jo.enef|t of private shareholders or indi-
Physician O, an obstetrician who is_ology department. The private practlcellduals_. _ _
currently a member of Hospital c'gincome guarantee, which is prqperly Section 1.501(_a)—.1.(c) defines “pnv_ate
medical staff, to provide these servicedocumented, provides that Hospital Dshareholder or individual” as referring
and enters into a written agreement wit ill make up the difference to Physicianto persons having a personal and private
to the extent the private practice doeiterest in the activities of the organiza-

Physician O. The agreement is in accor:

dance with guidelines for physician re.NOt generate a certain level of netion.

cruitment that Hospital C's Board of Income (after reaso_nable expenses of the Section 1.5(_)1(0')(3)—.1(d)(1)(ii) states
Directors establishes, monitors, and rePractice). The net income amount gua_lrthat an organization is not organized
views regularly to ensure that recruitingant_eed falls within the range reflected inexclusively for any of the purposes

egional or national surveys regardingspecified in 8 501(c)(3) unless it serves

ractices are consistent with Hospital Y 4 . . .
g's exempt purpose. The agreementpwa{gcome earned by physicians in thepublic, rather than private interests.

: ; ame specialty. Thus, an organization applying for tax
e s o e e exemption under § 501(c)(3) must es-
Situation 5 tablish that it is not organized or oper-

into _ contracts _with hospital medical ated for the benefit of private interests
staff. Hospital C does not provide any Hospital F is located in City Z, a Rev. Rul. 69-545 18?69—2 CB. 117'

recruiting incentives to Physician Omedium to large size metropolitan are i ;
other than those set forth in the writterBecause of i%s physician precruitmer?hglr?;itsth:;t t?roggn_cprglst Shgcst%tnal of‘hziitts
agreement. Pursuant to the agreemerjiractices, Hospital F has been foun‘%ommunit bv having an open medical
Hospital C agrees to reimburse Physiguilty in a court of law of knowingly ¢« andya yboard gf trustpees broadl
cian O for the cost of one yearsand willfully violating the Medicare and | ccentative of the community. o era%/-
professional liability insurance in returnMedicaid anti-kickback statute, 42inp 2 full-ime emeraenc roomy'o 2n o
for an agreement by Physician O to treay).S.C. § 1320a—7b(b), for providing re-n1 cera i Cor Seilies 1o nay - and
a reasonable number of Medicaid andruitment incentives that constitutedoy oot ooo o @Y 0 PA% an
charity care patients for that year. payments for referrals. The activitiespa (either themseglves %r through third
resulting in the violations were substan Y '

Situation 4 tial ‘party payers such as private health in-
: surance or government programs such as

Hospital D is located in City Y, a | an Medicare) may qualify as an organiza-
medium to large size metropolitan area. tion described in § 501(c)(3). The same

Hospital D requires a minimum of four Section 501(c)(3) provides, in part,standard has been used by the courts as
diagnostic radiologists to ensure adfor the exemption from federal incomethe basis for evaluating whether health
equate coverage and a high quality ofax of corporations organized and opermaintenance organizations qualify for
care for its radiology department. Twoated exclusively for charitable, scien-exemption as organizations described in
of the four diagnostic radiologists cur-tific, or educational purposes, provided§ 501(c)(3). Sound Health Association
rently providing coverage for Hospital Dno part of the organization’s net earnv. Commissioner71 T.C. 158 (1978),
are relocating to other areas. Hospital Dngs inures to the benefit of any privateacq. 1981-2 C.B. 2Geisinger Health
initiates a search for diagnostic radiolo-shareholder or individual. Plan v. Commissioner985 F.2d 1210
gists and determines that one of the two Section 1.501(c)(3)-1(d)(2) of the In-(3rd Cir. 1993),rev'g 62 T.C.M. (CCH)
most qualified candidates is Physician Rzome Tax Regulations provides that thd656 (1991).

Physician P currently is practicing interm “charitable” is used in 8 501(c)(3) Rev. Rul. 72-559, 1972-2 C.B. 247,
City Y as a member of the medical staffin its generally accepted legal senseholds that an organization that provides
of Hospital E (which is also located in The promotion of health has long beersubsidies to recent law school graduates
City Y). As a diagnostic radiologist, recognized as a charitable purpoSee during the first three years of their
Physician P provides services for paRestatement (Second) of Trysg8 368, practice to enable them to establish legal
tients receiving care at Hospital E, but372 (1959); 4A Austin W. Scott and practices in economically depressed
does not refer patients to Hospital E oMWilliam F. Fratcher,The Law of Trusts communities that have a shortage of
any other hospital in City Y. Physician P§§ 368, 372 (4th ed. 1989); and Revavailable legal services and to provide
is not on Hospital D's medical staff. Rul. 69-545, 1969-2 C.B. 117. Underfree legal service to needy members of
Hospital D recruits Physician P to jointhe common law of charitable trusts, althe community may qualify as an orga-
its medical staff and to provide coveragesuch organizations are subject to thaization described in § 501(c)(3).
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Rev. Rul. 73-313, 1973-2 C.B. 174following conditions are met: (1) the Avenue Clinic v. Commissione8l T.C.
holds that attracting a physician to apurpose of the organization is charitablel41 (1958);Birmingham Business Col-
community that had no available medi<(2) the activities are not illegal, contrarylege, Inc. v. Commissioner276 F.2d
cal services furthered the charitable purto a clearly defined and establishedt76 (5th Cir. 1960).
pose of promoting the health of thepublic policy, or in conflict with express  Third, the organization may not en-
community. In Rev. Rul. 73-313, resi-satutory restrictions; and (3) the activi-gage in substantial activities that cause
dents of an isolated rural communityties are in furtherance of the organizathe hospital to be operated for the
had to travel a considerable distance tqons exempt purpose and are reasorbenefit of a private interest rather than
obtain care. Faced with the total lack ofypy related to the accomplishment ofpublic interest so that it has a substantial
local services, the community formed a

. - t . ti
organization to raise funds and build ghat purpose 2%%f()é)e(r;)ril(d)(lg)(li]i?ose Section

medical office building to attract a doc- ANALYSIS

tor to the locality. (No hospitals or age in substantial unlawful activities

existing medical practices were in- In order to meet the requirements oda%e : '

. . . .~ _As discussed in Rev. Rul. 75-384, Rev.

volved.) The ruling states that certaing 501(c)(3), a hospital that provides

: : . : : ..~ "“Rul. 80-278, and Rev. Rul. 80-279, the

facts are particularly relevant: (1) therecruitment incentives to physicians., quct of an unlawful activity is incon-
demonstrated need for a physician tenust provide those incentives in a man

: _@l'sistent with charitable purposes. An or-
avert a real and substantial threat to thger that does not cause the organizatioganization conducts ar? aFc):tivity that is

community; (2) evidence that the lack ofys violate the operational test ofynlawful, and therefore not in further-
a suitable office had impeded efforts 05 1 501(c)(3)-1. Whether the recruit-ance of a charitable purpose, if the
attract a physician; (3) the arrangementgqent incentives cause the organizatiorganization's property is to be used for
}[/;/]ere completely ?tt_armﬁ_- Iertl)gttr\:\;/ and (4%, yiglate the operational test is deteran objective that is in violation of the
peer;%nwignrrlgctrgda\l/(\?i?ﬁ tlrl?e grgaerﬁgaﬁgy'?i”ed based on all relevant facts andriminal law. Activities can accomplish
and the recruited physician. The ruling'?:!rcumstar)ces. When a 8 501(c)(3) hosan unlawful purpose through either di-
states that, under all the circumstance?{gf :zﬁgu'it;’ %p;g;(';'r?]n;grrv;zsmfeg'cgrl rect or indirect means.

the arrangement used to induce thé& . o L
doctor to ?ocate a practice in the are®n behalf of the organization, the orgasSituation 1

“bear[s] a reasonable relationship tolZation meets the operational test by . o - :
promotion and protection of the healthShoWing that, taking into account all of Like the organization described in

of the community' and any private the benefits provided the physician byftR: T S35 B M8 SREE
benefit to the physician is incidental toh€ Organization, the organization is pay ' ' =5 2 = - " 0l B S i T
the public purpose achieved. It coniNd reasonable compensation for t,hés)er ice area and hg}sl en aged N phvsic
cludes that the activity furthers a chari-Services the physician is providing I-ncia:l” recruitment activit bgegrin Iapre);_l
table purpose and the organization qualf€Un. A somewhat different analysis nable relationshi ty rom %n nd
fies for exemption as an organizatiofnust be applied when a § 501(c)(@ponale Teaionsnb 1o promoung &
ospital recruits a physician for its Protecting the health of the community

described in § 501(c)(3). : : - in accordance with Rev. Rul. 69-545
dical staff t d t . . A '
Rev. Rul. 75-384, 1975-2 C.B. 204, Me0I%al S1all [0 Provide SEIVICES O, " ith the subsidies provided to the

holds that an organization whose pri-némbers of the surrounding community? i

mary activity is sp?onsoring antiwar pEo_but not necessarily for or on behalf Of;eZ(iESn;EJaV:hZCh%OIrT?(;?]?uce)lftez 'B;ﬁ‘é R;LJL

test demonstrations in which demonstral'® organization. In these cases, a viola: ' pay i
guarantee of a mortgage, the reimburse-

tors are urged to commit violations ofi0n Will result from a failure to comply ment of professional liability insurance
local ordinances and breaches of th&/h any of the following four require- and provision of subsidized office space
public order does not qualify as anMents: o for a limited time, and the lending of
organization described in § 501(c)(3) First, the organization may not engage .t financial assistance as recruit-
because its activities demonstrate aff? substantial activities that do not fur-onincentives are reasonably related to

illegal purpose that is inconsistent withther the hospital’s exempt purposes of,,sing physician M to become a mem-

charitable purposes. that do not bear a reasonable relationy, “¢'|,qpita A's medical staff and to

Rev. Rul. 80-278, 1980-2 C.B. 175ship to the accomplishment of thos€ g, iish and maintain a full-time pri-
and Rev. Rul. 80-279, 1980-2 C.B. 176purposes. As discussed in Rev. Rul ... ob/gyn practice in Hospital A's
discuss the qualification as organization§0-278 and Rev. Rul. 80-279, in detergy ;o0 area The provision of the incen-
described in § 501(c)(3) of organiza-Mmining whether an organization Meetg; o " nder the circumstances described
tions that conduct environmental litiga-the operational test, the issue is wheth§f, o s the charitable purposes served
tion and environmental dispute mediathe particular activity undertaken by the, "y o" hoonital and is consistent with
tion. In holding that these organizationsPrganization is appropriately in further-the requirements for exemption as an
may qualify, the rulings state that, inance of the organization’s exempt PUrorganization described in § 501(c)(3).
determining whether an organizationPOSe.
meets the operational test, the issue is Second, the organization must nok;jy,ation 2
whether the particular activity under-engage in activities that result in inure-
taken by the organization appropriatelyment of the hospital’s net earnings to a Like Hospital A in Situation 1, Hospi-
furthers the organization’s exempt purprivate shareholder or individual. Antal B has objective evidence demonstrat-
pose. The rulings state that an organizaactivity may result in inurement if it is ing a need for pediatricians in its service
tion’s activities will be considered per-structured as a device to distribute th@rea and has engaged in physician re-
missible under § 501(c)(3) if the net earnings of the hospitabee Lorain cruitment activity bearing a reasonable
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relationship to promoting and protectingnation by the Board of Directors of DRAFTING INFORMATION
the health of the community in muchHospital D that it needs additional diag-
the same manner as the organizationostic radiologists to provide adequate,
described in Rev. Rul. 73-313. As withcoverage and to ensure a high quality oé
the recruitment incentive package promedical care. The recruitment activity;¢ormation regarding this revenue rul-
vided by Hospital A, the payment of described is consistent with the requireing contact Judith E. Kindell on (202)
moving expenses, the reimbursement Qfents for exemption as an organizationo_g494 (not a toll-free call)
professional liability “tail” coverage, gescribed in § 501(c)(3). '
and the provision of a reasonable private

practice income guarantee as recruitmerii ,ation 5 Section 807.—Rules for Certain
incentives are reasonably related to Reserves

causing Physician N to become a mem- Hospital F has engaged in physician 1, adjusted applicable federal short-term, mid-
ber of Hospital B's medical staff and to recruiting practices resulting in a crimi-term, and long-term rates are set forth for the
establish and maintain a full-time pri-na| conviction. As in Rev. Rul. 75-384, month of May 1997. See Rev. Rul. 97-19,
vate pediatric_practice in Hospital B'Sthe recruiting activities were intentional®" this page.
service area. Thus, the recruitment actiVang criminal, not isolated or inadvertent

ity described furthers the charitable PUlviolations of a regulatory statute. AnSection 846.—Discounted Unpaid
poses served by the hospital and

consistent with the requirements for eX'%rganization that engages in substantidlosses Defined
emption as an organization described i aWful activities, including activities g oy sed appiicable federal short-term, mid-
§ 501(c)(3) involving the use of the organization’Sterm, and long-term rates are set forth for the

property for an objective that is inmonth of May 1997. See Rev. Rul. 97-19,
Situation 3 violation of criminal law, does not o this page.
] qualify as an organization described in
In accordance with the standards fog 501(c)(3). Because Hospital F hasection 1274.—Determination of
exemption set forth in Rev. Rul. 69-545ynowingly and willfully conducted sub- Issue Price in the Case of Certain
Hospital C admits and treats Medicaidsiantial activities that are inconsistenDebt Instruments Issued for

patients on a non-discriminatory basisy;ith charitable purposes, it does noProperty
Hospital C has identified a shortage Ocomply with the requirements of _
obstetricians willing to treat Medicaid (Also Sections 42, 280G, 382, 412, 467, 468, 482,

The principal author of this revenue
ling is Judith E. Kindell of the Ex-
mpt Organizations Division. For further

patients. The payment of Physician O’s§ 501(c)(3) and § 1.501(¢)(3)-1. 483, 642, 807, 846, 1288, 7520, 7872.)

professional liability insurance premi- Federal rates; adjusted federal
ums in return for Physician O's agree-HOLDING rates; adjusted federal long-term rate,
ment to treat a reasonable number of and the long-term exempt rate. For

Medicaid and charity care patients is The hospitals n Situations 1 2, 3, urposes of sections 1274, 1288, 382,
reasonably related to the accomplishand 4 have not violated the r_equwementgnd other sections of the Code, tables
ment of Hospital C's exempt purposesfor €xemption from federal income taXge forih the rates for May 1997.
Because the amount paid by Hospital @S  Organizations  described o

is reasonable and any private benefit t§& 501(c)(3) as a result of the physiciarRev. Rul. 97-19

Physician O is outweighed by the publicrecruitment incentive agreements they Thi i i .
purpose served by the agreement, theave made because the transactions fur- IS revenue ruling provides various
recruitment activity described is consisther charitable purposes, do not result iprescribed rates for federal income tax
tent with the requirements for exemptionnurement, do not result in the hospitalsourpt?feﬁ_ Lcl’r 1May t1'997th(theh ctu:rent
as an organization described irserving a private rather than a publicm%r]te'r)m aan?j Iogg?te?rlr?lsapgliiaglre_ ?ergj’

§ 501(0)(3). purpose, and are assumed to be lawf ral rates (AFR) for the current month

Situation 4 for purposes of this revenue ruling. 5 hyrposes of section 1274(d) of the

Hospital F in Situation 5 does notinternal Revenue Code. Table 2 contains

Hospital D has objective evidencequalify as an organization described inhe short-term, mid-term, and long-term
demonstrating a need for diagnostic rag 501(c)(3) because its unlawful physi-adjusted applicable federal rates (ad-
diologists to provide coverage for itscian recruitment activities are inconsisjusted AFR) for the current month for

radiology department so that it cantent with charitable purposes. purposes of section 1288(b). Table 3
promote the health of the community. sets forth the adjusted federal long-term
The provision of a reasonable privategcopEg rate and the long-term tax-exempt rate
practice income guarantee as a recruit- described in section 382(f). Table 4

ment incentive that is conditioned upon This ruling addresses only issues uneontains the appropriate percentages for
Physician P obtaining medical staffder § 501(c)(3) in the described situadetermining the low-income housing
privileges and providing coverage fortions. No inference is intended as to anyredit described in section 42(b)(2) for
the radiology department is reasonablyther issue under any other provision obuildings placed in service during the
related to the accomplishment of thdaw, including any issue involving current month. Finally, Table 5 contains
charitable purposes served by the hospiwvorker classification, income tax consethe federal rate for determining the
tal. A significant fact in determining that quences to the physicians, and applicgresent value of an annuity, an interest
the community benefit provided by thetion of the Medicare and Medicaid anti-for life or for a term of years, or a
activity outweighs the private benefitkickback statute, 42 U.S.C. § 1320a+emainder or a reversionary interest for
provided to Physician P is the determi-7b(b). purposes of section 7520.
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REV. RUL. 97-19 TABLE 1
Applicable Federal Rates (AFR) for May 1997
Period for Compounding

Annual Semiannual Quarterly Monthly
Short-Term
AFR 6.23% 6.14% 6.09% 6.06%
110% AFR 6.86% 6.75% 6.69% 6.66%
120% AFR 7.51% 7.37% 7.30% 7.26%
130% AFR 8.14% 7.98% 7.90% 7.85%
Mid-Term
AFR 6.85% 6.74% 6.68% 6.65%
110% AFR 7.55% 7.41% 7.34% 7.30%
120% AFR 8.25% 8.09% 8.01% 7.96%
130% AFR 8.95% 8.76% 8.67% 8.60%
150% AFR 10.37% 10.11% 9.99% 9.90%
175% AFR 12.15% 11.80% 11.63% 11.52%
Long-Term
AFR 7.18% 7.06% 7.00% 6.96%
110% AFR 7.92% 7.77% 7.70% 7.65%
120% AFR 8.65% 8.47% 8.38% 8.32%
130% AFR 9.39% 9.18% 9.08% 9.01%
REV. RUL. 97-19 TABLE 2
Adjusted AFR for May 1997
Period for Compounding
Annual Semiannual Quarterly Monthly
Short-term
adjusted AFR 3.97% 3.93% 3.91% 3.90%
Mid-term
adjusted AFR 4.84% 4.78% 4.75% 4.73%
Long-term
adjusted AFR 5.64% 5.56% 5.52% 5.50%
REV. RUL. 97-19 TABLE 3
Rates Under Section 382 for May 1997
Adjusted federal long-term rate for the current month 5.64%
Long-term tax-exempt rate for ownership changes during the current month (the highest of the
adjusted federal long-term rates for the current month and the prior two months.) 5.64%
REV. RUL. 97-19 TABLE 4
Appropriate Percentages Under Section 42(b)(2) for May 1997
Appropriate percentage for the 70% present value low-income housing credit 8.65%
Appropriate percentage for the 30% present value low-income housing credit 3.71%
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REV. RUL. 97-19 TABLE 5
Rate Under Section 7520 for May 1997

Applicable federal rate for determining the present value of an annuity, an interest for life or a
term of years, or a remainder or reversionary interest 8.2%

Section 1288.—Treatment of Section 7520.—Valuation Tables Section 7872.—Treatment of Loans

Original Issue Discount on The adjusted applicable federal short-term, migWith Below-Market Interest Rates
Tax-Exempt Obligations

term, and long-term rates are set forth for the The adjusted applicable federal short-term, mid-
The adjusted applicable federal short-term, migMmonth of May 1997. See Rev. Rul. 97-19.term, and long-term rates are set forth for the

term, and long-term rates are set forth for thePage 11. month of May 1997. See Rev. Rul. 97-19,
month of May 1997. See Rev. Rul. 97-19, page 11.
page 11.
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Part Il. Treaties and Tax Legislation

Subpart B.—Legislation and Related Committee Reports

Public Law 105-2
105th Congress, H.R. 668
February 28, 1997

An Act to amend the Internal Revenue Code of 1986 to reinstate the Airport and Airway
Trust Fund excise taxes, and other purposes.

Be it enacted by the Senate and House of Representatives of

Airport and the United States of America in Congress assembled,
Airway Trust
Eu'"d Tax SECTION 1. SHORT TITLE; AMENDMENT OF 1986 CODE.
einstatement s . Ca-
Act of 1997. (a) SHORT TiITLE.—This Act may be cited as the “Airport and

26 USC 1 note. Airway Trust Fund Tax Reinstatement Act of 1997”.

26 USC 1 et seq (b) AMENDMENT OF 1986 CODE.—Except as otherwise expressly
T provided, whenever in this Act an amendment or repeal is expressed

in terms of an amendment to, or repeal of, a section or other

provision, the reference shall be considered to be made to a section

or other provision of the Internal Revenue Code of 1986.

SEC. 2. REINSTATEMENT OF AIRPORT AND AIRWAY TRUST FUND
EXCISE TAXES.

(a) FUEL TAXES.—

(1) AVIATION FUEL.—Subparagraph (A) of section 4091(b)(3)
is amended to read as follows:

“(A) The rate of tax specified in paragraph (1) shall
be 4.3 cents per gallon—

“(i) after December 31, 1996, and before the date
which is 7 days after the date of the enactment of
the Airport and Airway Trust Fund Tax Reinstatement
Act of 1997, and

“(i1) after September 30, 1997.”.

(2) AVIATION GASOLINE.—Subsection (d) of section 4081 is
amended by striking the paragraph (3) added by section 1609(a)
of the Small Business Job Protection Act of 1996 and by striking
paragraphs (1) and (2) and inserting the following new para-
graphs:

“(1) IN GENERAL.—The rates of tax specified in clauses
(i) and (iii) of subsection (a)(2)(A) shall be 4.3 cents per gallon
after September 30, 1999.

“(2) AVIATION GASOLINE.—The rate of tax specified in sub-
section (a2} AXii) shall be 4.3 cents per gallon—

“(A) after December 31, 1996, and before the date
which is 7 days after the date of the enactment of the
Airport and Airway Trust Fund Tax Reinstatement Act
of 1997, and

“(B) after September 30, 1997.”.

(3) NONCOMMERCIAL AVIATION.—Paragraph (3) of section
4041(c) is amended to read as follows:
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“(3) TERMINATION.—The rate of the taxes imposed by para-
graph (1) shall be 4.3 cents per gallon—

“(A) after December 31, 1996, and before the date
which is 7 days after the date of the enactment of the
Airport and Airway Trust Fund Tax Reinstatement Act
of 1997, and

“(B) after September 30, 1997.”.

(b) TICKET TAXES.—

(1) PErRsONs.—Subsection (g) of section 4261 is amended
to read as follows:

“(g) APPLICATION OF TAXES.—

“(1) IN GENERAL.—The taxes imposed by this section shall
apply to—

“(A) transportation beginning during the period—

“(i) beginning on the 7th day after the date of
the enactment of the Airport and Airway Trust Fund

Tax Reinstatement Act of 1997, and

“(ii) ending on September 30, 1997, and

“(B) amounts paid during such period for transpor-
tation beginning after such period.

“(2) REFUNDs.—If, as of the date any transportation begins,
the taxes imposed by this section would not have applied to
such transportation if paid for on such date, any tax paid
under paragraph (1)}B) with respect to such transportation
shall be treated as an overpayment.”.

(2) PROPERTY.—Subsection (d) of section 4271 is amended
to read as follows:

“(d) APPLICATION OF TAX.—

“(1) IN GENERAL.—The tax imposed by subsection (a) shall
apply to—

“(A) transportation beginning during the period—

“(i) beginning on the 7Tth day after the date of
the enactment of the Airport and Airway Trust Fund

Tax Reinstatement Act of 1997, and

“(i1) ending on September 30, 1997, and

“(B) amounts paid during such period for transpor-
tation beginning after such period.

“(2) REFUNDS.—If, as of the date any transportation begins,
the taxes imposed by this section would not have applied to
such transportation if paid for on such date, any tax paid
under paragraph (1XB) with respect to such transportation
shall be treated as an overpayment.”.

(c) TRANSFERS TO AIRPORT AND AIRWAY TRUST FUND.—

(1) IN GENERAL.—Subsection (b) of section 9502 is amended
to read as follows:

“(b) TRANSFERS TO AIRPORT AND AIRWAY TRUST FUND.—There
are hereby appropriated to the Airport and Airway Trust Fund
amounts equivalent to—

“(1) the taxes received in the Treasury under—

“(A) subsections (c) and (e) of section 4041 (relating
to aviation fuels),

“(B) sections 4261 and 4271 (relating to transportation
by air),

“C) section 4081 (relating to gasoline) with respect
to aviation gasoline (to the extent that the rate of the
tax on such gasoline exceeds 4.3 cents per gallon), and
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“D) section 4091 (relating to aviation fuel) to the
extent attributable to the Airport and Airway Trust Fund
financing rate, and
“(2) the amounts determined by the Secretary of the Treas-

ury to be equivalent to the amounts of civil penalties collected
under section 47107(n) of title 49, United States Code.”.

(2) TERMINATION OF FINANCING RATE.—Paragraph (3) of

section 9502(f) is amended to read as follows:

“(3) TERMINATION.—Notwithstanding the preceding provi-

sions of this subsection, the Airport and Airway Trust Fund
financing rate shall be zero with respect to taxes imposed
during any period that the rate of the tax imposed by section
4091(b)(1) is 4.3 cents per gallon.”.

(d) FLOOR STOCKS TAXES ON AVIATION GASOLINE AND AVIATION

(1) IMPOSITION OF TAX.—In the case of any aviation liquid

on which tax was imposed under section 4081 or 4091 of the
Internal Revenue Code of 1986 before the tax effective date
and which is held on such date by any person, there is hereby
imposed a floor stocks tax of—

4 (A) 15 cents per gallon in the case of aviation gasoline,
an

(B) 17.5 cents per gallon in the case of aviation fuel.
(2) LIABILITY FOR TAX AND METHOD OF PAYMENT.—

(A) LIABILITY FOR TAX.—A person holding, on the tax
effective date, any aviation liquid to which the tax imposed
by paragraph (1) applies shall be liable for such tax.

(B) METHOD OF PAYMENT.—The tax imposed by para-
graph (1) shall be paid in such manner as the Secretary
shall prescribe.

(C) TIME FOR PAYMENT.—The tax imposed by para-
graph (1) shall be paid on or before the first day of the
5th month beginning after the tax effective date.

(3) DEFINITIONS.—For purposes of this subsection—

(A) TAX EFFECTIVE DATE.—The term “tax effective date”
means the date which is 7 days after the date of the
enactment of this Act.

(B) AVIATION LIQUID.—The term “aviation liquid”
means aviation gasoline and aviation fuel.

(C) AVIATION GASOLINE.—The term “aviation gasoline”
has the meaning given such term in section 4081 of such
Code.

(D) AVIATION FUEL.—The term “aviation fuel” has the
meaning given such term by section 4093 of such Code.

(E) HELD BY A PERSON.—Aviation liquid shall be consid-
ered as “held by a person” if title thereto has passed
to such person (whether or not delivery to the person
has been made).

(F) SECRETARY.—The term “Secretary” means the
Secretary of the Treasury or the Secretary’s delegate.

(4) EXCEPTION FOR EXEMPT USES.—The tax imposed by

paragraph (1) shall not apply to—

(A) aviation liquid held by any person on the tax effec-
tive date exclusively for any use for which a credit or
refund of the entire tax imposed by section 4081 or 4091
of such Code (as the case may be) is allowable for such
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liquid purchased on or after such tax effective date for

such use, or

(B) aviation fuel held by any person on the tax effective
date exclusively for any use described in section 4092(b)
of such Code.

(5) EXCEPTION FOR CERTAIN AMOUNTS OF FUEL.—

(A) IN GENERAL.—No tax shall be imposed by para-
graph (1) on any aviation liquid held on the tax effective
date by any person if the aggregate amount of such liquid
(determined separately for aviation gasoline and aviation
fuel) held by such person on such date does not exceed
2,000 gallons. The preceding sentence shall apply only if
such person submits to the Secretary (at the time and
in the manner required by the Secretary) such information
as the Secretary shall require for purposes of this para-
graph.

(B) EXEMPT FUEL.—Any liquid to which the tax
imposed by paragraph (1) does not apply by reason of
paragraph (4) shall not be taken into account under
subparagraph (A).

(C) CONTROLLED GROUPS.—For purposes of this para-
graph—

(i) CORPORATIONS.—

(I) IN GENERAL.—AI] persons treated as a con-
trolled group shall be treated as 1 person.

(II) CONTROLLED GROUP.—The term “con-
trolled group” has the meaning given such term
by subsection (a) of section 1563 of such Code;
except that for such purposes, the phrase “more
than 50 percent” shall be substituted for the
phrase “at least 80 percent” each place it appears
in such subsection.

(i) NONINCORPORATED PERSONS UNDER COMMON
CONTROL.—Under regulations prescribed by the
Secretary, principles similar to the principles of clause
(i) shall apply to a group of persons under common
control where 1 or more of such persons is not a
corporation.

(6) OTHER LAWS APPLICABLE.—AIl provisions of law, includ-
ing penalties, applicable with respect to the taxes imposed
‘by section 4081 or 4091 of such Code shall, insofar as applicable
and not inconsistent with the provisions of this subsection,
apply with respect to the floor stocks taxes imposed by para-
graph (1) to the same extent as if such taxes were imposed
by such section 4081 or 4091, as the case may be.

(e) EFFECTIVE DATES.—

(1) FUEL TAXES.—The amendments made by subsection
(a) shall apply to periods beginning on or after the 7th day
after the date of the enactment of this Act.

(2) TICKET TAXES.—

(A) IN GENERAL.—The amendments made by subsection
(b) shall apply to transportation beginning on or after
such 7th day.

(B) EXCEPTION FOR CERTAIN PAYMENTS.—Except as
provided in subparagraph (C), the amendments made by
subsection (b) shall not apply to any amount paid before
such 7th day.
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(C) PAYMENTS OF PROPERTY TRANSPORTATION TAX
WITHIN CONTROLLED GROUP.—In the case of the tax imposed
by section 4271 of the Internal Revenue Code of 1986,
subparagraph (B) shall not apply to any amount paid by
1 member of a controlled group for transportation furnished
by another member of such group. For purposes of the
preceding sentence, all persons treated as a single employer
under subsection (a) or (b) of section 52 of the Internal
Revenue Code of 1986 shall be treated as members of
a controlled group.

() APPLICATION OF LOOK-BACK SAFE HARBOR FOR DEPOSITS.—
Nothing in the look-back safe harbor prescribed in Treasury Regula-
tion section 40.6302(c)-1(c)X2) shall be construed to permit such
safe harbor to be used with respect to any tax unless such tax
was imposed throughout the look-back period.

Approved February 28, 1997.

18



105TH CONGRESS . REPORT
1st Session HOUSE OF REPRESENTATIVES 105-5

AIRPORT AND AIRWAY TRUST FUND TAX REINSTATEMENT
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[To accompany H.R. 668}

{Including cost estimate of the Congressional Budget Office}

The Committee on Ways and Means, to whom was referred the
bill (H.R. 668) to amend the Internal Revenue Code of 1986 to rein-
state the Airport and Airway Trust Fund excise taxes, and for
other purposes, having considered the same, report favorably there-
on without amendment, and recommend that the bill do pass.
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I. SUMMARY AND BACKGROUND

A. Summary

H.R. 668, as reported by the Committee on Ways and Means,
provides for reinstatement of the excise taxes which fund the Air-
port and Airway Trust Fund (the “Airport Trust Fund”) during the
period beginning seven days after the date of enactment and end-
ing after September 30, 1997. The bill further provides for transfer
of all revenues derived from these taxes (including those deposited
and currently scheduled to be deposited in the Treasury but which
cannot be transferred under present law) to the Airport Trust
Fund, and includes provisions to ensure prompt deposit of tax re-
ceipts with the Treasury once the excise taxes are reinstated.

B. Background and Need For Legislation

The operations and capital programs of the Federal Aviation Ad-
ministration (the “FAA”) are financed with appropriations from
both the Airport Trust Fund and the General Fund. In general,
capital programs are financed from the Airport Trust Fund and
operational expenses (e.g., air traffic controllers) are financed from
a mix of General Fund and Airport Trust Fund revenues. The Air-
port Trust Fund taxes were last imposed during the period from
August 27, 1996, through December 31, 1996. Receipts from these
taxes that were received in the Treasury Department before Janu-
ia:‘z'y dl, 1997, are authorized to be deposited in the Airport Trust

und.

Recently, it was learned that the Treasury Department, which
credits revenues to the Airport Trust Fund based on estimated re-
ceipts, has credited the Airport Trust Fund approximately $1.2 bil-
lion of tax receipts from transportation sold during the months of
September, October, and November, 1996, which has not as yet
been received by the Treasury Department. The delay in receipts
was caused by air carriers that (with Internal Revenue Service ap-
proval) delayed remitting taxes collected from their customers dur-
ing this period until the air carriers file their quarterly excise tax
returns for the fourth quarter of 1996 on February 28, 1997. The

. Treasury Department now must withdraw these amounts from the
Airport Trust Fund.

As a result of this reduction in the Airport Trust Fund’s balance,
the uncommitted monies in the Airport Trust Fund will be suffi-
cient only to fund the FAA’s operating expenses through the end
of the 1997 fiscal year, plus capital programs (at previously antici-
pated levels) through March 1997. Further, because this informa-
tion reflects only the best available estimates and because of provi-
sions of certain contracts for multiple phase projects, the FAA may
be required to stop making new capital commitments and to begin
providing notice that it intends to terminate other contracts by
March 1, 1997, or earlier, absent legislative action.

By reinstating both the prior-law excise taxes and the authority
to transfer tax revenues to the Airport Trust Fund, the bill will en-
able the FAA to avoid possible shut-down of its capital programs
and to finance the agency’s activities and programs at least
through the end of the 1997 fiscal year.
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C. Legislative History
Committee bill

H.R. 668 was introduced by Chairman Archer on February 11,
1997. The bill was considered in a Committee on Ways and Means
markup on February 12, 1997, and was ordered favorably reported,
without amendment, by voice vote.

Legislative hearing

The Committee on Ways and Means held a public hearing on
February 5, 1997, on the solvency of the Airport Trust Fund and
the impact of the recently discovered information regarding the
delay in deposit of air transportation excise taxes on FAA oper-
ations and capital programs. The Committee received testimony
from representatives of the Departments of the Treasury and
Transportation.

II. EXPLANATION OF THE BILL

Prior and Present Law

Tax rates

Before January 1, 1997, excise taxes were imposed on commer-
cial air passenger and freight transportation and on fuels used in
general aviation (i.e., transportation on non-common carrier air-
craft which is not for hire) to fund the Airport Trust Fund. The Air-
port Trust Fund was established in 1970 to finance a major portion
of the costs of the Federal Aviation Administration (the “FAA”)
services and grant programs for State and local government air-
ports. Before establishment of the Airport Trust Fund, Federal
aviation expenditures were financed from general revenues; Gen-
eral Fund domestic air passenger and fuels taxes were imposed
during this period. The structure of the Airport Trust Fund excise
taxes has remained generally unchanged, except for rates, since
1970.

Before 1997, the Airport Trust Fund excise taxes included three
taxes on commercial air transportation:

(1) A 10-percent excise tax on domestic air passenger trans-
portation;

(2) A $6 per person international air passenger departure
tax; and

(3) A 6.25-percent domestic air freight excise tax.

During the same period, general aviation (e.g., corporate aircraft)
was subject to Airport Trust Fund excise taxes on the fuels it used
rather than the commercial aviation passenger ticket and freight
excise taxes. The Airport Trust Fund rates for these excise taxes
were 17.5 cents per gallon for jet fuel and 15 cents per gallon for
aviation gasoline.

Collection and deposit of tax

The air passenger ticket and freight excise taxes are collected
from passengers and freight shippers by the commercial air car-
riers. The air carriers then remit the funds to the Treasury Depart-
ment; however, the air carriers are not required to remit monies
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immediately. Excise tax returns are filed quarterly (similar to an-
nual income tax returns) with taxes being deposited on a semi-
monthly basis (similar to estimated income taxes). For air trans-
portation sold during a semi-monthly period, air carriers may elect
to treat the taxes as collected on the last day of the first week of
the second following semi-monthly period.! Under these “deemed
collected” rules, for example, the taxes on air transportation sold
between October 1 and October 15, are treated as collected by the
air carriers on or before November 7. These amounts generally
must be deposited with the Treasury by November 10. Thus, on av-
erage, revenues from commercial air passenger transportation gen-
erally are not received by the Federal Government until approxi-
mately one month after the air carrier actually sells the transpor-
tation.

Like income tax withholding and estimated tax payments, the ex-
cise taxes contain payment safe harbors for avoiding underpayment
penalties. In general, Treasury Department regulations provide
that commercial air carriers are not subject to underpayment pen-
alties if their semi-monthly deposits of passenger ticket and freight
waybill taxes for a quarter equal at least the amount of taxes they
were required to remit during the second preceding calendar quar-
ter (the “look back” rules). For example, air carriers generally
would not be subject to underpayment penalties if their semi-
monthly deposits for the fourth quarter (October 1 through Decem-
ber 31) equaled at least the amount they were required to remit
during the second quarter (April 1 through June 30) of the same
year.

In a general information letter to the Air Transport Association
of America, dated August 30, 1996, the Internal Revenue Service
advised the air carriers that, notwithstanding that no excise taxes
were required to be remitted during a look back quarter, applicable
Treasury Department regulations permitted the air carriers to con-
tinue to avail themselves of the safe harbor and avoid remitting
taxes collected from consumers during September, October, and No-
vember of 1996 until the air carriers file their quarterly excise tax
returns for that period on February 28, 1997. (Similarly, the air
carriers are expected to retain most taxes collected from consumers
during December 1996 until their excise tax returns for the first
quarter of 1997 are due on May 31, 1997.)

On February 7, 1997, the Treasury Department announced that
it will modify its regulations, effective for taxes imposed after Feb-
ruary 10, 1997. (See, Treasury Notice 97-15, February 7, 1997.)
The modified regulations will provide that the look-back safe har-
bor is not available for calculating deposits of taxes that were not
in effect throughout the look-back quarter. Thus, a situation simi-
lar to that which arose with respect to air transportation taxes im-
posed in 1996 could not occur again because those taxes would not
have been in effect throughout the second preceding calendar quar-
ter. The Treasury Department notice does not change the deposit
rules applicable to air transportation taxes imposed during the
fourth quarter of 1996.

!t Air carriers generally make this election because it allows them to delay remitting tax be-
yond the date when remittance otherwise would be required.
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Trust Fund deposits

The Airport Trust Fund receives gross receipts attributable to
the excise taxes described above. Present law provides that taxes
received by the Treasury Department through the end of the period
when the taxes were last imposed (i.e., through December 31, 1996)
are deposited in the Airport Trust Fund. Taxes received after De-
cember 31, 1996, may not be transferred to the Airport Trust Fund
under present law.

The Treasury Department credited the Airport Trust Fund with
approximately $1.2 billion based on incorrect estimates of excise
tax deposits. Subsequently, the Treasury learned that the air car-
riers would not remit taxes imposed in September, October, and
November of 1996 to the Treasury until February 28, 1997. The
Treasury Department plans to reverse this error. As a result, the
combination of the remaining uncommitted balance in the Airport
Trust Fund and General Fund appropriations available to the FAA
are believed to be sufficient only to support the FAA’s operational
expenses through the 1997 fiscal year and to allow new capital
commitments (assuming previously anticipated commitment levels)
to be made through March 1997. However, because best available
estimates of the effect of this error on the FAA budget do not in-
clude any estimates of the costs of terminating certain multiple
phase contracts, the FAA may have to stop making new commit-
ments and begin notifying contractors of its intent to terminate
multiple phase contracts on March 1, 1997, or earlier, absent legis-
lative action.

Explanation of Provisions

Reinstate air transportation excise taxes

The bill reinstates the air transportation excise taxes that ex-
pired after December 31, 1996, during the period beginning seven
days after the date of enactment and ending after September 30,
1997.

Transfer revenues to the Airport Trust Fund

The bill authorizes the Treasury Department to transfer to the
Airport Trust Fund receipts attributable to excise taxes described
above that are imposed on commercial and general aviation. This
will permit transfer of receipts attributable to taxes imposed both
during the period August 27, 1996, through December 31, 1996,
and during the period beginning seven days after the date of enact-
ment.

Modify Treasury Department tax deposit regulations

To prevent a delay in depositing tax similar to that which oc-
curred with respect to the fourth quarter of 1996, the provisions of
Treasury Department regulations providing an exception to pen-
alties for underpayment of estimated excise taxes based on a look-
back period will be made inapplicable when tax was not imposed
throughout the look back period. In such a case, taxpayers could
continue to use an alternative safe harbor that provides that no
underpayment penalty is imposed as long as the taxpayer has paid
at least 95 percent of the current quarter’s liability. The Treasury
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Department has recently announced that it will modify its regula-
tions in this manner for taxes imposed after February 10, 1997.

Effective Date

The provisions reinstating the commercial air transportation ex-
cise taxes are effective for (1) transportation beginning during the
period beginning seven days after the date of enactment and end-
ing after September 30, 1997, and (2) amounts paid during such
period for transportation beginning after September 30, 1997. If
the air transportation excise taxes are not extended for transpor-
tation occurring after September 30, 1997, refunds would be pro-
vided for any taxes paid on-passenger and freight transportation
purchased before October 1, 1997, for transportation that occurs at
a time when the taxes are not in effect. No tax is imposed on any
payment made before seven days after the date of enactment (other
than certain payments for freight transportation made between re-
lated parties), even if the transportation occurs during the period
beginning seven days after the date of enactment and ending after
September 30, 1997.

The provisions reinstating the general aviation gasoline excise
tax are effective for gasoline removed during the period beginning
seven days after the date of enactment and ending after September
30, 1997. The provision reinstating the general aviation jet fuel ex-
cise tax is effective for fuels sold by producers during the same pe-
riod. Floor stocks taxes are imposed on these fuels held beyond the
removal or producer level on the date which is seven days after the
date of enactment.

The provisions relating to transfer of receipts to the Airport
Trust Fund and the modification of the Treasury Department’s ex-
cise tax deposit regulations are effective on the date of enactment.
Consistent with Treasury Notice 97-15, described above, the modi-
fication to the Treasury Department’s excise tax deposit regula-
tions will not affect deposits of taxes imposed during the fourth
quarter of 1996; those deposits will continue to be made under the
Treasury Department regulations as in effect when liability for the
~ taxes arose. '

III. VOTE OF THE COMMITTEE

In compiiance with clause 2(1)(2)B) of rule XI of the Rules of the
House of Representatives, the following statement is made concern-
ing the vote on the motion to report the bill. The bill (H.R. 668)
was ordered favorably reported, without amendment, by voice vote
on February 12, 1997, with a quorum present.

IV. BUDGET EFFECTS OF THE BILL

A. Committee Estimates

In compliance with clause 7(a) of Rule XIII of the rules of the
House of Representatives, the following statement is made concern-
ing the estimated budget effects of the bill as reported.

The bill, as reported, is estimated to increase net budget receipts
by $2.7 billion for fisral years 1997 and 1998. (See the following
revenue table.)
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B. Budget Authority and Tax Expenditures
Budget authority

In compliance with subdivision (B) of clause 2(1)(3) of rule XI of
the Rules of the House of Representatives, the Committee states
that the provisions of the bill as reported involve no new or in-
creased budget authority.

Tax expenditures

In compliance with subdivision (B) of clause 2(1)(3) of rule XI of
the Rules of the House of Representatives, the Committee states
that the provisions of the bill as reported involve no new or in-
creased tax expenditures.

C. Cost Estimate Prepared by the Congressional Budget
Office

In compliance with subdivision (C) of clause 2(1X3) of rule XI of
the Rules of the House of Representatives, requiring cost estimate
prepared by the Congressional Budget Office, the Committee ad-
vises that the Congressional Budget Office has submitted the fol-
lowing statement on this bill.

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, February 12, 1997.
Hon. BILL ARCHER,
Chairman, Committee on Ways and Means,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office and the
Joint Committee on Taxation (JCT) have reviewed H.R. 668, the
“Airport and Airway Trust Fund Tax Reinstatement Act of 1997,”
as ordered reported by the House Committee on Ways and Means
on February 12, 1997. H.R. 668 would reinstate the Airport and
Airway Trust Fund excise taxes through September 30, 1997. The
JCT estimates that this bill would increase governmental receipts
by $2.730 billion in fiscal year 1997 and would decrease revenues
by $0.054 billion in fiscal year 1998. The revenue effects of the bill
are summarized in the table below.

REVENUE EFFECTS OF THE AIRPORT AND AIRWAY TRUST FUND REINSTATEMENT ACT OF 1957

[By fiscal year, in biilions of dollars]

1997 1998 1999 2000 2001 2002-07

Proposed Changes .........coccomvmemerviininrcinrnniiienns 2730 —0.054 0.000 0.000 0.000 0.000

In accordance with the requirements of Public Law 1044, the
Unfunded Mandates Reform Act of 1995, JCT has determined that
the bill contains an intergovernmental mandate. The provision to
reinstate the Airport and Airway Trust Fund excise taxes through
September 30, 1997, imposes a federal intergovernmental mandate
because State, local, and tribal governments will be required to pay
the requisite taxes for commercial air travel by their employees.
JCT estimates that the direct costs of complying with this federal
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intergovernmental mandate will not exceed $50 million in any of
the first five fiscal years.

In addition, JCT has determined that the bill contains a federal
private sector mandate. The bill would impose direct costs on the
private sector of more than $100 million in fiscal year 1997. The
JCT estimates the direct mandate cost of the tax increase in the
gilll would total no more than $2,730 million in 1997, as shown

elow:

FEDERAL PRIVATE SECTOR MANDATES

[By fiscal year, in millions of dotlars]

1997 1998 1999 2000 2001

Direct cost of tax iNCIEASe ....o..cooveeroreecmrmrrireiirens 2,130 —54 0 0 0

Section 252 of the Balanced Budget and Emergency Deficit Con-
trol Act of 1985 sets up pay-as-you-go procedures for legislation af-
fecting receipts or direct spending through 1998. Because the bill
would affect receipts, pay-as-you-go procedures would apply to the
bill. These effects are summarized in the table below.

PAY-AS-YOU-GO CONSIDERATIONS

[By fiscal year, in millions of dollars]

1997 1998

Changes in receipts 2,730 -54
Changes in outiays . U] Not applicable

If you wish further details, please feel free to contact me or your
staff may wish to contact Stephanie Weiner.
Sincerely,
JUNE E. O’NEILL, Director.

V. OTHER MATTERS TO BE DISCUSSED UNDER THE
RULES OF THE HOUSE

A. Committee Oversight Findings and Recommendations

With respect to subdivision (A) of clause 2(1X3) of rule XI of the
.Rules of the House of Representatives (relating to oversight find-
ings), the Committee advises that it was the result of the Commit-
tee’s oversight activities concerning the status of the balance of the
Airport Trust Fund and the need for expeditious reinstatement of
the existing Airport Trust Fund excise taxes to provide adequate
funding during fiscal year 1997 for the operations and capital pro-
grams of the FAA that the Committee concluded that it is appro-
priate to enact the provisions contained in the bill as reported.

The Committee on Ways and Means held a public hearing on this
subject on February 5, 1997.

B. Summary of Findings and Recommendations of the
Committee on Government Reform and Oversight

With respect to subdivision (D) of clause 2(1X(3) of rule XI of the
Rules of the House of Representatives, the Committee advises that
no oversight findings or recommendations have been submitted to
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this Committee by the Committee on Government Reform and
Oversight with respect to the provisions contained in the bill.

C. Constitutional Authority Statement

With respect to clause 2(1)(4) of rule XI of the Rules of the House
of Representatives (relating to Constitutional Authority), the Com-
mittee states that the Committee's action in reporting this bill is
derived from Article I of the Constitution, Section 7 (“All bills for
raising revenue shall originate in the House of Representatives”)
and Section 8 (“The Congress shall have power to lay and collect
taxes, duties, imposts and excises, to pay the debts * * * of the
United States”).

D. Information Relating to Unfunded Mandates

This information is provided in accordance with section 423 of
the Unfunded Mandates Act of 1995 (P.L. 104—4).

The Committee has determined that the provisions to extend the
Airport and Airway Trust Fund excise taxes through September 30,
1997, impose a Federal mandate on the private sector and a Fed-
eral intergovernmental mandate. The costs required to comply with
the Federal private sector mandate generally are no greater than
the revenue estimate for the provisions. The provisions enable the
FAA to avoid possible shutdown of its capital programs and to fi-
nance the agency’s activities and programs at least through the end
of the 1997 fiscal year. The Committee believes these benefits of
the provisions are greater than the costs required to comply with
the Federal mandates contained in the bill.

The provisions to reinstate the Airport and Airway Trust Fund
taxes through September 30, 1997, impose a Federal intergovern-
mental mandate because State, local, and tribal governments will
be required to pay the requisite excise taxes for commercial air
travel by State, local, and tribal government employees. The staff
of the Joint Committee on Taxation estimates that the direct costs
of complying with this Federal intergovernmental mandate will not
exceed $50,000,000 in either the first fiscal year or in any one of
the 4 fiscal years following the first fiscal year. The Committee in-
tends that the Federal intergovernmental mandate be unfunded be-
cause the Airport and Airway Trust Fund excise taxes are intended
to fund the maintenance of U.S. airports and airways and the Com-
mittee believes that it is appropriate for State, local, and tribal gov-
ernments to continue to bear their allocable share of the respon-
sibility for such funding.

The provisions reinstating the Airport and Airway Trust Fund
excise taxes are imposed both on the private sector and on State,
local, and tribal governments and, thus, do not affect the competi-
tive balance between such governments and the private sector.

E. Applicability of House rule XXI5(c)

Rule XXI5(c) of the Rules of the House of Representatives pro-
vides, in part, that “No bill or joint resolution, amendment, or con-
ference report carrying a Federal income tax rate increase shall be
considered as passed or agreed to unless so determined by a vote
of not less than three-fifths of the Members.” The Committee has
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carefully reviewed the provisions of the bill, and states that the
provisions of the bill do not involve any Federal income tax rate in-
crease within the meaning of the rule (as the bill only concerns re-
instatement of prior-law Airport Trust Fund excise taxes and
transfers of such tax revenues to the Airport Trust Fund).

VI. CHANGES IN EXISTING LAW MADE BY THE BILL, AS
REPORTED

In compliance with clause 3 of rule XIII of the Rules of the House
of Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new matter is printed in italic, exist-
ing law in which no change is proposed is shown in roman):

INTERNAL REVENUE CODE OF 1986

* * * * * * *

Subtitle D—Miscellaneous Excise Taxes

* * * * * * *-

CHAPTER 31—RETAIL EXCISE TAXES

* * * * * * *

Subchapter B—Special Fuels

* * * * * * %
SEC. 4041. IMPOSITION OF TAX.
(a) * %k %
* * * * * * *
(c) NONCOMMERCIAL AVIATION.—
(1) * %k %
* * * * * * *

[(3) TERMINATION.—The taxes imposed by paragraph (1)
shall apply during the period beginning on September 1, 1982,
and ending on December 31, 1995, and during the period be-
ginning on the date which is 7 calendar days after the date of
the enactment of the Small Business Job Protection Act of
1996 and ending on December 31, 1996. The termination under
the preceding sentence shall not apply to so much of the tax
imposed by paragraph (1) as does not exceed 4.3 cents per
gallon.]

(3) TERMINATION.—The rate of the taxes imposed by
paragraph (1) shall be 4.3 cents per gallon—

(A) after December 31, 1996, and before the date which
is 7 days after the date of the enactment of the Airport and
Airway Trust Fund Tax Reinstatement Act of 1997, and

(B) after September 30, 1997.

* ¥ * * * * *

29



12

CHAPTER 32—MANUFACTURERS EXCISE
TAXES

* * * * * * *

Subchapter A—Automotive and Related Items

* * * * * * *

PART III—PETROCLEUM PRODUCTS

* * * * * * *

Subpart A—Gasoline and Diesel Fuel

o * * * * * *
SEC. 4081. IMPOSITION OF TAX.
(a) * * *
* * * * * * *

(d) TERMINATION.—

[(1) IN GENERAL.—On and after October 1, 1999, the rates
of tax specified in clauses (i) and (iii) of subsection (a)(2XA)
(other than the tax on aviation gasoline) shall be 4.3 cents per

gallon.

[(2) AVIATION GASOLINE.—On and after January 1, 1997, the
rate specified in subsection (a)(2)(AXii) shall be 4.3 cents per

gallon.]

(1) IN GENERAL.—The rates of tax specified in clauses (i) and
(iii) of subsection (a)(2)(A) shall be 4.3 cents per gallon after

September 30, 1999.

(2) AVIATION GASOLINE.—The rate of tax specified in

subsection (a)(2)(A)(it) shall be 4.3 cents per gallon—

(A) after December 31, 1996, and before the date which
is 7 days after the date of the enactment of the Airport and

Atrway Trust Fund Tax Reinstatement Act of 1997, and
(B) after September 30, 1997.

(3) LEAKING UNDERGROUND STORAGE TANK TRUST FUND
FINANCING RATE.—The Leaking Underground Storage Tank
Trust Fund financing rate under subsection (a)2) shall not

apply after December 31, 1995,

[(3) AVIATION GASOLINE.—After December 31, 1996, the rate
of tax specified in subsection (a)(2)A)(i) on aviation gasoline

shall be 4.3 cents per gallon.]

* * * * * * *

Subpart B—Aviation Fuel

* * & * * * *
SEC. 4091. IMPOSITION OF TAX.
(a) * k %
(b) RATE OF TAX.—
(1) *k kK
* * * * * * *
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(3) TERMINATION.—
[(A) The rate of tax specified in paragraph (1) shall be
4.3 cents per gallon—

[(G) after December 31, 1995, and before the date
which is 7 calendar days after the date of the
enactment of the Small Business Job Protection Act of
1996, and

[(ii) after December 31, 1996.]

(A) The rate of tax specified in paragraph (1) shall be 4.3
cents per gallon—

(i) after December 31, 1996, and before the date
which is 7 days after the date of the enactment of the
Airport and Airway Trust Fund Tax Reinstatement Act
of 1997, and

(ii) after September 30, 1997.

* * * * * * *

CHAPTER 33—FACILITIES AND SERVICES

* * * * * * *

Subchapter C—Transportation By Air

* * * * * * - *

PART I—PERSONS

* * * * * * *

SEC. 4261. IMPOSITION OF TAX.
(a) * * *

* * * * * * *

[(g) TERMINATION.—The taxes imposed by this section shall
apply with respect to transportation beginning after August 31,
1982, and before January 1, 1996, and to transportation beginning
on or after the date which is 7 calendar days after the date of the
enactment of the Small Business Job Protection Act of 1996 and
before January 1, 1997.]

(g) APPLICATION OF TAXES.—

(1) IN GENERAL.—The taxes imposed by this section shall
apply to—
(A) transportation beginning during the period—

(i) beginning on the 7th day after the date of the en-
actment of the Airport and Airway Trust Fund Tax Re-
instatement Act of 1997, and

(ii) ending on September 30, 1997, and

(B) amounts paid during such period for transportation
beginning after such period.

(2) REFUNDS.—If, as of the date any transportation begins,

the taxes imposed by this section would not have applied to

such transportation if paid for on such date, any tax paid
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under paragraph (1)(B) with respect to such transportation
shall be treated as an overpayment.

* * * * * * *

PART II—PROPERTY

* * * * * * *

SEC. 4271. IMPOSITION OF TAX,
(a) * * *

* * * * * * *

[(d) TERMINATION.—The tax imposed by subsection (a) shall
apply with respect to transportation beginning after August 31,
1982, and before January 1, 1996, and to transportation beginning
on or after the date which is 7 calendar days after the date of the
enactment of the Small Business Job Protection Act of 1996 and
before January 1, 1997.]

(d) APPLICATION OF TAX.—

(1) IN GENERAL.—The tax imposed by subsection (a) shall
apply to—

(A) transportation beginning during the period—

(i) beginning on the 7th day after the date of the en-
actment of the Airport and Airway Trust Fund Tax Re-
instatement Act of 1997, and ’

(ii) ending on September 30, 1997, and

(B) amounts paid during such period for transportation
beginning after such period.

(2) REFUNDS.—If, as of the date any transportation begins,
the taxes imposed by this section would not have applied to
such transportation if paid for on such date, any tax paid
under paragraph (1)(B) with respect to such transportation
shall be treated as an overpayment.

* * * * * * *

Subtitle H—Financing of Presidential
Election Campaigns

* * * * * * *

CHAPTER 98—TRUST FUND CODE

* * * * * * *

Subchapter A—Establishment of Trust Funds

* * * * * * *
SEC. 9502. AIRPORT AND AIRWAY TRUST FUND.
(a) * * *

[(b) TRANSFER TO AIRPORT AND AIRWAY TRUST FUND OF
AMOUNTS EQUIVALENT TO CERTAIN TAXES.—There is hereby appro-
priated to the Airport and Airway Trust Fund—
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[(1) amounts equivalent to the taxes received in the Treas-
ury after August 31, 1982, and before January 1, 1997, under
subsections (c) and (e) of section 4041 (taxes on aviation fuel)
and under sections 4261 and 4271 (taxes on transportation by
air);

[(2) amounts determined by the Secretary of the Treasury to
be equivalent to the taxes received in the Treasury after
August 31, 1982, and before January 1, 1997, under section
4081 (to the extent of 15 cents per gallon), with respect to gas-
oline used in aircraft;

[(3) amounts determined by the Secretary to be equivalent
to the taxes received in the Treasury before January 1, 1997,
under section 4091 (to the extent attributable to the Airport
and Airway Trust Fund financing rate); and

[(4) amounts determined by the Secretary of the Treasury to
be equivalent to the taxes received in the Treasury after
August 31, 1982, and before January 1, 1997, under section
4071, with respect to tires of the types used on aircraft.]

(b) TRANSFERS TO AIRPORT AND AIRWAY TRUST FUND.—There are
hereby appropriated to the Airport and Airway Trust Fund amounts
equivalent to—

(1) the taxes received in the Treasury under—

(A) subsections (c) and (e) of section 4041 (relating to
aviation fuels),

(B) sections 4261 and 4271 (relating to transportation by
air),

(C) section 4081 (relating to gasoline) with respect to
aviation gasoline (to the extent that the rate of the tax on
such gasoline exceeds 4.3 cents per gallon), and

(D) section 4091 (relating to aviation fuel) to the extent
attributable to the Airport and Airway Trust Fund
financing rate, and

(2) the amounts determined by the Secretary of the Treasury
to be equivalent to the amounts of civil penalties collected under
section 47107(n) of title 49, United States Code.

* * * * * * *

(f) DEFINITION OF AIRPORT AND AIRWAY TRUST FUND FINANCING

RATE.—For purposes of this section—
(1) * ¥ *

* * * * * * *

[(3) TERMINATION.—Notwithstanding the preceding provi-
sions of this subsection, the Airport and Airway Trust Fund
financing rate shall be zero with respect to—

[(A) taxes imposed after December 31, 1995, and before
the date which is 7 calendar days after the date of the en-
actment of the Small Business Job Protection Act of 1996
and

[(B) taxes imposed after December 31, 1996.]

(3) TERMINATION.—Notwithstanding the preceding prouvisions
of this subsection, the Airport and Airway Trust Fund
financing rate shall be zero with respect to taxes imposed
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during any period that the rate of the tax imposed by section
4091(b)(1) is 4.3 cents per gallon.

* * * * * * *

O
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I. SUMMARY AND BACKGROUND

A. SUMMARY

S. 279, as reported by the Committee on Finance, provides for re-
instatement of the excise taxes which fund the Airport and Airway
Trust Fund (the “Airport Trust Fund”) during the period beginning
seven days after the date of enactment and ending after September
30, 1997. The bill further provides for transfer of all revenues de-
rived from these taxes (including those deposited and currently
scheduled to be deposited in the Treasury but which cannot be
transferred under present law) to the Airport Trust Fund, and in-
cludes provisions to ensure prompt deposit of tax receipts with the
Treasury once the excise taxes are reinstated.

B. BACKGROUND AND REASONS FOR LEGISLATION

The operations and capital programs of the Federal Aviation Ad-
ministration (the “FAA”) are financed with appropriations from
both the Airport Trust Fund and the General Fund. In general,
capital programs are financed from the Airport Trust Fund and
operational expenses (e.g., air traffic controllers) are financed from
a mix of General Fund and Airport Trust Fund revenues. The Air-
port Trust Fund taxes were last imposed during the period from
August 27, 1996, through December 31, 1996. Receipts from these
taxes that were received in the Treasury Department before Janu-
%ry d1, 1997, are authorized to be deposited in the Airport Trust

und.

Recently, it was learned that the Treasury Department, which
credits revenues to the Airport Trust Fund based on estimated re-
ceipts, has credited the Airport Trust Fund approximately $1.2 bil-
lion of tax receipts from transportation sold during the months
September, October, and November, 1996, which has not as yet
been received by the Treasury Department. The delay in receipts
was caused by air carriers that (with Internal Revenue Service ap-
proval) delayed remitting taxes collected from their customers dur-
ing this period until the air carriers file their quarterly excise tax
returns for the fourth quarter of 1996 on February 28, 1997. The
Treasury Department now must withdraw these amounts from the
Airport Trust Fund.

As a result of this reduction in the Airport Trust Fund’s balance,
the uncommitted monies in the Trust Fund will be sufficient only
to fund the FAA’s operating expenses through the end of the 1997
fiscal year, plus capital programs (at previously anticipated levels)
through March 1997. Further, because this information reflects
only the best available estimates and because of provisions of cer-
tain contracts for multiple phase projects, the FAA may be required
to stop making new capital commitments and to begin providing
notice that it intends to terminate other contracts by March 1,
1997, or earlier, absent legislative action.

By reinstating both the prior-law excise taxes and the authority
to transfer tax revenues to the Airport Trust Fund, the bill will en-
able the FAA to avoid possible shut-down of its capital programs
and to finance the agency’s activities and programs at least
through the end of the 1997 fiscal year.
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C. LEGISLATIVE HISTORY
COMMITTEE BILL

S. 279 was introduced by Senators Roth and Moynihan on Feb-
ruary 5, 1997. The bill was considered in a Committee on Finance
markup on February 5, 1997, and was ordered favorably reported
by unanimous voice vote.

LEGISLATIVE HEARING

The Committee on Finance held a public hearing on February 4,
1997, on the effects on the FAA budget of the expired air transpor-
tation excise taxes and of the recently discovered information re-
garding the deposit of such taxes collected by the air carriers from
consumers during the months of September, October, and Novem-
ber 1996. The hearing also received testimony on the issue of pos-
sible restructuring of aviation excise taxes.

II. EXPLANATION OF THE BILL

PRIOR AND PRESENT LAW
TAX RATES

Before January 1, 1997, excise taxes were imposed on commer-
cial air passenger and freight transportation and on fuels used in
general aviation (i.e., transportation on non-common carrier air-
craft which is not for hire) to fund the Airport Trust Fund. The Air-
port Trust Fund was established in 1970 to finance a major portion
of the costs of the Federal Aviation Administration (the “FAA”)
services and grant programs for State and local government air-
ports. Before establishment of the Airport Trust Fund, Federal
aviation expenditures were financed from general revenues; Gen-
eral Fund domestic air passenger and fuels taxes were imposed
during this period. The structure of the Airport Trust Fund excise
taxes has remained generally unchanged, except for rates, since
1970.

Before 1997, the Airport Trust Fund excise taxes included three
taxes on commercial air transportation:

(1) A 10-percent excise tax on domestic air passenger trans-
portation; ‘

(2) A $6 per person international air passenger departure
tax; and

(3) A 6.25-percent domestic air freight excise tax.

During the same period, general aviation (e.g., corporate aircraft)
was subject to Airport Trust Fund excise taxes on the fuels it used
rather than the commercial aviation passenger ticket and freight
excise taxes. The Airport Trust Fund rates for these excise taxes
were 17.5 cents per gallon for jet fuel and 15 cents per gallon for
aviation gasoline.

COLLECTION AND DEPOSIT OF TAX

The air passenger ticket and freight excise taxes are collected
from passengers and freight shippers by the commercial air car-
riers. The air carriers then remit the funds to the Treasury Depart-
ment; however, the air carriers are not required to remit monies
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immediately. Excise tax returns are filed quarterly (similar to an-
nual income tax returns) with taxes being deposited on a semi-
monthly basis (similar to estimated income taxes). For air trans-
portation sold during a semi-monthly period, air carriers may elect
to treat the taxes as collected on the last day of the first week of
the second following semi-monthly period.! Under these “deemed
collected” rules, for example, the taxes on air transportation sold
between October 1 and October 15, are treated as collected by the
air carriers on or before November 7. These amounts generally
must be deposited with the Treasury by November 10. Thus, on av-
erage, revenues from commercial air passenger transportation gen-
erally are not received by the Federal Government until approxi-
mately one month after the air carrier actually sells the transpor-
tation.

Like income tax withholding and estimated tax payments, the ex-
cise taxes contain payment safe harbors for avoiding underpayment
penalties. In general, Treasury Department regulations provide
that commercial air carriers are not subject to underpayment pen-
alties if their semi-monthly deposits of passenger ticket and freight
waybill taxes for a quarter equal at least the amount of taxes they
were required to remit during the second preceding calendar quar-
ter (the “look back” rules). For example, air carriers generally
would not be subject to underpayment penalties if their semi-
monthly deposits for the fourth quarter (October 1 through Decem-
ber 31) equaled at least the amount they were required to remit
during the second quarter (April 1 through June 30) of the same
year.

In a general information letter to the Air Transport Association
of America, dated August 30, 1996, the Internal Revenue Service
advised the air carriers that, notwithstanding that no excise taxes
were required to be remitted during a look back quarter, applicable
Treasury Department regulations permitted the air carriers to con-
tinue to avail themselves of the safe harbor and avoid remitting
taxes collected from consumers during September, October, and No-
vember of 1996 until the air carriers file their quarterly excise tax
returns for that period on February 28, 1997. (Similarly, the air
carriers are expected to retain most taxes collected from consumers
during December 1996 until their excise tax returns for the first
quarter of 1997 are due on May 31, 1997.)

TRUST FUND DEPOSITS

The Airport Trust Fund receives gross receipts attributable to
the excise taxes described above. Present law provides that taxes
received by the Treasury Department through the end of the period
when the taxes were last imposed (i.e., through December 31, 1996)
are deposited in the Airport Trust Fund. Taxes received after De-
cember 31, 1996, may not be transferred to the Airport Trust Fund
under present law.

The Treasury Department credited the Airport Trust Fund with
approximately $1.2 billion based on incorrect estimates of excise
tax deposits. Subsequently, the Treasury learned that the air car-

' Air carriers generally make this election because it allows them to delay remitting tax be-
yond the date when remittance otherwise would be required.
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riers would not remit taxes attributable to the fourth quarter of
1996 to the Treasury until February 28, 1997. The Treasury De-
partment plans to reverse this error. As a result, the combination
of the remaining uncommitted balance in the Airport Trust Fund
and General Fund appropriations available to the FAA are believed
to be sufficient only to support the FAA’s operational expenses
through the 1997 fiscal year and to allow new capital commitments
(assuming previously anticipated commitment levels) to be made
through March 1997. However, because best available estimates of
the effect of this error on the FAA budget do not include any esti-
mates of the costs of terminating certain multiple phase contracts,
the FAA may have to stop making new commitments and begin no-
tifying contractors of its intent to terminate multiple phase con-
tracts on March 1, 1997, or earlier, absent legislative action.

EXPLANATION OF PROVISIONS
REINSTATE AIR TRANSPORTATION EXCISE TAXES

The bill reinstates the air transportation excise taxes that ex-
pired after December 31, 1996, during the period beginning seven
days after the date of enactment and ending after September 30,
1997,

TRANSFER REVENUES TO THE AIRPORT TRUST FUND

The bill authorizes the Treasury Department. to transfer to the
Airport Trust Fund receipts attributable to excise taxes described
above that are imposed on commercial and general aviation. This
will permit transfer of receipts attributable to taxes imposed both
during the period August 27, 1996, through December 31, 1996,
and during the period beginning seven days after the date of enact-
ment.

MODIFY TREASURY DEPARTMENT TAX DEPOSIT REGULATIONS

To prevent a delay in depositing tax similar to that which oc-
curred with respect to the fourth quarter of 1996, the provisions of
Treasury Department regulations providing an exception to pen-
alties for underpayment of estimated excise taxes based on a look-
. back period will be made inapplicable when tax was not imposed
throughout the look-back period. In such a case, taxpayers could
continue to use a present alternative safe harbor that provides that
no underpayment penalty is imposed as long as the taxpayer has
paid at least 95 percent of the current quarter’s liability.

EFFECTIVE DATE

The provisions reinstating the commercial air transportation ex-
cise taxes are effective for (1) transportation beginning during the
period beginning seven days after the date of enactment and end-
ing after September 30, 1997, and (2) amounts paid during such
period for transportation beginning after September 30, 1997. If
the air transportation excise taxes are not extended for transpor-
tation occurring after September 30, 1997, refunds would be pro-
vided for any taxes paid on passenger and freight transportation
purchased before October 1, 1997, for transportation that occurs at
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a time when the taxes are not in effect. No tax is imposed on any
payment made before seven days after the date of enactment (other
than certain payments for freight transportation made between re-
lated parties), even if the transportation occurs during the period
beginning seven days after the date of enactment and ending after
September 30, 1997.

The provisions reinstating the general aviation gasoline excise
tax are effective for gasoline removed during the period beginning
seven days after the date of enactment and ending after September
30, 1997. The provision reinstating the general aviation jet fuel ex-
cise tax is effective for fuels sold by producers during the same pe-
riod. Floor stocks taxes are imposed on these fuels held beyond the
removal or producer level on the date which is seven days after the
date of enactment.

The provisions relating to transfer of receipts to the Airport
Trust Fund and the modification of the Treasury Department’s ex-
cise tax deposit regulations are effective on the date of enactment.

For any transportation beginning before the date of enactment,
present law continues to apply.

III. BUDGET EFFECTS OF THE BILL

A. COMMITTEE ESTIMATES

In compliance with paragraph 11(a) of Rule XXVI of the Stand-
ing Rules of the Senate, the following statement is made concern-
ing the estimated budget effects of the bill as reported.

The bill, as reported, is estimated to increase net budget receipts
by $2.7 billion for fiscal years 1997 and 1998. (See the following
revenues table.)

Estimated Budget Effects of an Extension of the Airport and Airway Trust Fund
Excise Taxes Through Sept. 30, 1997; Effective tp7data DOE !

{In millions of dollars; fiscal years 1997-2007)}

1997
1998
1999
2000
2001
2002
2003 .......ccon.
- 2004
2005 .....
2006
2007 ..ooieiccverneeinccneniissssnestiesssssasasnesans
1997-2002
1997-2007
1tp7data DOE=tickets purchased 7 days after date of enactment for travel 7 days after date
of enactment.

Note.—Details may not add to totals due to rounding.

B. BUDGET AUTHORITY AND TAX EXPENDITURES
BUDGET AUTHORITY

In compliance with section 308(a)(1) of the Budget Act, the Com-
mittee states that the provisions of the bill as reported involve no
new or increased budget authority.
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TAX EXPENDITURES

In compliance with section 308(a)}2) of the Budget Act, the Com-
mittee states that the provisions of the bill as reported involve no
new or increased tax expenditures.

C. CONSULTATION WITH CONGRESSIONAL BUDGET OFFICE

In accordance with section 403 of the Budget Act, the Committee
advises that the Congressional Budget Office has submitted the fol-
lowing statement on this bill:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
_ Washington, DC, February 5, 1997.
Hon. WILLIAM V. ROTH, Jr.
Chairman, Committee on Finance,
U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office and the
Joint Committee on Taxation (JCT) have reviewed the “Airport and
Airway Trust Fund Reinstatement Act of 1997, as ordered re-
ported by the Senate Committee on Finance on February 5, 1997.
The bill would reinstate the Airport and Airway Trust Fund excise
taxes through September 30, 1997. The JCT estimates that this bill
would increase governmental receipts by $2.730 billion in fiscal
year 1997 and would decrease revenues by $0.054 billion in fiscal
year 1998. The revenue effects of the bill are summarized in the
table below.

REVENUE EFFECTS OF THE AIRPORT AND AIRWAY TRUST FUND REINSTATEMENT ACT OF 1997

[By fiscal year, in billions of dollars]

1997 1998 1999 2000 2001 2002-2007

Proposed changes 2730 —0.054 0.000 0.000 0.000 0.000

In accordance with the requirements of Public Law 104—4, the
Unfunded Mandates Reform Act of 1995, JCT has determines that
the bill contains an intergovernmental mandate. The provision to
reinstate the Airport and Airway Trust Fund excise taxes through
September 30, 1997, imposes a federal intergovernmental mandate
because State, local, and tribal governments will be required to pay
the requisite taxes for commercial air travel by their employers.
JCT estimates that the direct costs of complying with this federal
intergovernmental mandate will not exceed $50 million in any of
the first five fiscal years.

In addition, JCT has determined that the bill contains a federal
private sector mandate. The bill would impose direct costs on the
private sector of more than $100 million in fiscal year 1997. The
JCT estimates the direct mandate cost of the tax increase in the
bill would total $2,730 million in 1997, as shown below:
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FEDERAL PRIVATE SECTOR MANDATES

[By fiscal year, in millions of dollars]

1997 1998 1999 2000 2001

Direct cost of tax increase . 2.730 -5 0 0 0

Please refer to the enclosed letter for a more detailed account of
these mandates. .

Section 252 of the Balanced Budget and Emergency Deficit Con-
trol Act of 1985 sets up pay-as-you-go procedures for legislation af-
fecting receipts or direct spending through 1998. Because the bill
would affect receipts, pay-as-you-go procedures would apply to the
bill. There effects are summarized in the table below.

PAY-AS-YOU-GO CONSIDERATIONS

{By fiscal year. in millions of dollars]

1997 1998

Changes in receipts 2730 —54
Changes in outlays Not Applicable

If you wish further details, please feel free to contact me or your
staff may wish to contact Stephanie Weiner. :
Sincerely,
JUNE E. O’NEILL, Director.

CONGRESS OF THE UNITED STATES,
JOINT COMMITTEE ON TAXATION, -
Washington, DC, February 5, 1997.
Mrs. JUNE O'NEILL,
Director, Congressional Budget Office,
U.S. Congress, Washington, DC.

DEAR MRsS. O'NEILL: We have reviewed the provision approved by
the Senate Finance Committee on February 5, 1997, to extend the
Airport and Airway Trust Fund excise taxes through September 30,
1997. In accordance with the requirements of Public Law 1044,
the Unfunded Mandates Reform Act of 1995 (the “Unfunded Man-
dates Act”), we have determined that this provision contains Fed-
eral private sector and intergovernmental mandates. The attached
revenue table reflects amounts that are no greater than the aggre-
gate estimated amounts that the private sector will be required to
spend in order to comply with the Federal private sector mandates
imposed by the provision. ' _ '

In addition, this provision imposes a Federal intergovernmental
mandate because State, local, and tribal governments will be re-
quired to pay the requisite taxes for commercial air travel by State,
local, and tribal government employees. The staff of the Joint Com-
mittee on Taxation estimates that the direct costs of complying
with this Federal intergovernmental mandate will not exceed
$50,000,000 in either the first fiscal year or in any of the 4 fiscal
years following the first fiscal year.
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If you would like to discuss this matter in further detail, please
feel free to contact me. Thank you for your cooperation in this mat-
ter.

Sincerely,
KENNETH J. KiES, Chief of Staff.

IV. VOTE OF THE COMMITTEE

In compliance with paragraph 7(b) of the Rule XXVI of the
Standing Rules of the Senate, the following statement is made con-
cerning the vote of the motion to report the bill. The bill was or-
dered favorably reported, without amendment, by unanimous voice
vote on February 5, 1997, with a quorum present.

One proposed amendment by Senator Graham to extend the Air-

ort Trust Fund excise taxes through December 31, 1997 was de-
eated by voice vote.

V. REGULATORY IMPACT AND OTHER MATTERS

A. REGULATORY IMPACT

Pursuant to paragraph 11(b) of Rule XXVI of the Standing Rules
of the Senate, the Committee makes the following statement con-
cerning the possible regulatory impact that might be incurred in
carrying out the bill as reported.

IMPACT ON INDIVIDUALS AND BUSINESSES

The bill reinstates the Airport Trust Fund excise taxes that were
in effect before January 1, 1997, for the period beginning seven
days after the date of enactment through September 30, 1997. This
will involve imposition and collection of the air passenger and air
freight excise taxes by commercial air carriers as well as the timely
remittance of the excise taxes to the Federal Government. Depend-
ing on whether these excise taxes are partially or fully passed on
to consumers in the price, the consumers may or may not incur
higher air fares during the tax extension period.

ikewise, the reimposition of the excise taxes on noncommercial
aviation may or may not result in some price increase on non-
commercial aviation users, depending on price competitive factors
now and since the prior taxes expired on January 1, 1997.

IMPACT ON PERSONAL PRIVACY AND PAPERWORK

The bill as reported will have no impact on personal privacy. The
reinstatement of the Airport Trust Fund excise taxes will result in
the continuation of filing quarterly excise tax returns and semi-
monthly deposits by commercial air carriers and by users of non-
commercial aviation fuels.

B. INFORMATION RELATING TO UNFUNDED MANDATES

This information is provided in accordance with section 423 of
the Unfunded Mandates Act of 1995 (P.L. 104—4).

The Committee has determined that the provisions to extend the
Airport and Airway Trust Fund excise taxes through September 30,
1997, impose a Federal mandate on the private sector and a Fed-
eral intergovernmental mandate. The costs required to comply with
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the Federal private sector mandate generally are no greater than
the revenue estimate for the provisions. The provisions enable the
FAA to avoid possible shutdown of its capital programs and to fi-
nance the agency’s activities and programs at least through the end
of the 1997 fiscal year. The Committee believes these benefits of
the provisions are greater than the costs required to comply with
the Federal mandates contained in the bill.

The provisions to reinstate the Airport and Airway Trust Fund
taxes through September 30, 1997, impose a Federal intergovern-
mental mandate because State, local, and tribal governments will
be required to pay the requisite excise taxes for commercial air
travel by State, local, and tribal government employees. The staff
of the Joint Committee on Taxation estimates that the direct costs
of complying with this Federal intergovernmental mandate will not
exceed $50,000,000 in either the first fiscal year or in any one of
the 4 fiscal years following the first fiscal year. The Committee in-
tends that the Federal intergovernmental mandate be unfunded be-
cause the Airport and Airway Trust Fund excise taxes are intended
to fund the maintenance of U.S. airports and airways and the Com-
mittee believes that it is appropriate for State, local, and tribal gov-
ernments to bear their allocable share of the responsibility for such
funding.

The provisions reinstating the Airport and Airway Trust Fund
excise taxes are imposed both on the private sector and on State,
local, and tribal governments and, thus, do not affect the competi-
tive balance between such governments and the private sector.

VI. CHANGES IN EXISTING LAW MADE BY THE BILL, AS
REPORTED

In the opinion of the Committee, it is necessary in order to expe-
dite the business of the Senate, to dispense with the requirements
of paragraph 12 of Rule XXVI of the Standing Rules of the Senate
(relating to the showing of changes in existing law made by the bill
as reported by the Committee).

O
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Part Ill. Administrative, Procedural, and Miscellaneous

Credit for Producing Fuel From a Section 29(c)(1) defines the termthe persons in proportion to their respec-
Nonconventional Source, Section “qualified fuels” to include oil produced tive interests in the gross sales from the
29 Inflation Adjustment Factor, and  from shale and tar sands; gas producegroperty or facility.

Section 29 Reference Price from geopressurized brine, Devonian gection 29(d)(5) and (6) provides that

Notice 9728 shale, coal seams, or a tight formationhe term “barrel-of-oil equivalent” with
otice or biomass; and liquid, gaseous, or solidespect to any fuel generally means that
This notice publishes the § 29 infla-Synthetic fuels produced from coal (in-amount of the fuel which has a Btu

tion adjustment factor, the cluding lignite), including such fuels cgntent of 5.8 million.

nonconventional source fuel credit, andVNen used as feedstocks.
the § 29 reference price for calendar Section 29(d)(1) provides that thelNFLATION ADJUSTMENT FACTOR

year 1996. These are used to determirfgd€dit is to be applied only for sale of AND REFERENCE PRICE

the credit allowable on fuel produceddualified fuels the production of which ) _ )

from a nonconventional sourche undeiS Within the United States (within the The inflation adjustment factor for

§ 29 of the Internal Revenue Code. Théneaning of § 638(1)) or a possession ofalendar year 1996 is 1.9837. The refer-
calendar year 1996 inflation-adjustedhe United States (within the meaning offCe Pprice for calendar year 1996 is
credit applies to the sales of barrel-of-oil8 638(2)). $18.46. As required by § 29(d)(2)(A),

equivalent of qualified fuels sold by a Section 29(d)(2)(A) requires that theth® inflat ionfadjusltment factor and refer-
taxpayer to an unrelated person durin@GCretary, not later than April 1 of eachtnce price lor ca endar year 19.96 were
ublished in the Federal Register on

the 1996 calendar year, the domesti€alendar year, determine and publish iff~*
production of which is attributable tothe Federal Register the inflation adjust* pril 4, 1997 (62 Fed. Reg. 16216).

the taxpayer. ment factor and the reference price fObHASE-OUT CALCULATION
the preceding calendar year.
BACKGROUND Section 29(d)(2)(B) defines “inflation  Because the calendar year 1996 refer-

Section 29(a) provides for a credit foradjustment factor” for a calendar yearence price does not exceed $23.50 mul-
producing fuel from a nonconventionalas the fraction the numerator of which isiiplied by the inflation adjustment factor,
source, measured in barrel-of-oil equivathe GNP implicit price deflator for the the phaseout of the credit provided for
lent of qualified fuels, the production of calendar year and the denominator o § 29(b)(1) does not occur for any
which is attributable to the taxpayer andvhich is the GNP implicit price deflator qualified fuel sold in calendar year
sold by the taxpayer to an unrelatedor calendar year 1979. The term “GNP1996.
person during the tax year. The credit igmplicit price deflator” means the first
equal to the product of $3.00 and theversion of the implicit price deflator for CREDIT AMOUNT
appropriate inflation adjustment factorthe gross national product as computed -

Section 29(b)(1) and (2) provides forand published by the Department of The nonconventional source fuel

) . credit under § 29(a) is $5.95 per barrel-
a phaseout of the credit. The crediCommerce. : : e
; : « of-oil equivalent of qualified fuels
allowable under § 29(a) must be re- Section 29(d)(2)(C) defines “refer- -
. - ; ($3.00 x 1.9837). This amount was
duced by an amount which bears th@&nce price” to mean with respect to a " - , )
. . , . ublished in the Federal Register on
same ratio to the amount of the credicalendar year the Secretary’s estl_mateg fl 4, 1997 (62 Fed. Reg. 16216)
(determined  without regard tothe annual average Wellhea(_JI price p P ’ : 9- :
§ 29(b)(1)) as the amount by which thebarrellof QII domest!c crude oil thg PrICepDRAFTING INFORMATION CON-
reference price for the calendar year if which is not subject to regulation by taocT
which the sale occurs exceeds $23.5the United States.
bears to $6.00. The $3.00 in § 29(a) Section 29(d)(3) provides that in the The principal author of this notice is
and the $23.50 and $6.00 must each bease of a property or facility in which David G. McMunn of the Office of
adjusted by multiplying these amountsnore than one person has an interesfssistant Chief Counsel (Passthroughs
by the 1996 inflation adjustment factor.except to the extent provided by regulaand Special Industries). For further in-
In the case of gas from a tight forma-tions prepared by the Secretary, produdormation regarding this notice contact
tion, the $3.00 amount in § 29(a) mustion from the property or facility (as the Mr. McMunn on (202)622-3110 (not a
not be adjusted. case may be) must be allocated amonll-free call).
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Part IV. Items of General Interest

Notice of Proposed Rulemaking sury, Office of Information and Regu- Estimated annual frequency of re-
o ) latory Affairs , Washington, DC 20503, sponses: On occasion.
Substantiation of Business with copies to thelnternal Revenue  An agency may not conduct or spon-
Expenses for Travel, Entertainment,  Service Attn: IRS Reports Clearancesor, and a person is not required to
Gifts and Listed Property Officer, T:FP, Washington, DC 20224.respond to, a collection of information
Comments on the collection of informa-unless the collection of information dis-
REG-209785-95 tion should be received by May 27,plays a valid control number.
AGENCY: Internal Revenue Servicel997- ~ Books or records relating to a collec-
(IRS), Treasury. Comments are specifically requeste({l'on of information must be retained as
ong as their contents may become ma-

concerning: terial in the administration of any inter-
>)/Vhether the proposed collection of in- y

. . al revenue law. Generally, tax returns
formation is n ry for th roper’ : : ’ .
ormation Is necessary for the prope and tax return information are confiden-

performance of the functions of the; :

SUMMARY: In T.D. 8715, page 5, the Internal Revenue Service, includingt'al’ as required by 26 U.S.C. 6103.

IRS is issuing temporary regulatiqnsv_vhethe( the information will have Prac- gpecial Analyses

relating to the substantiation requiredical utility;

ments for business expenses for travellhe accuracy of the estimated burden It has been determined that this notice
entertainment, gifts, or listed property.associated with the proposed collectio®f proposed rulemaking is not a signifi-

The text of those temporary regulation®f information (see below); cant regulatory action as defined in EO

also serves as the text of these proposédow the quality, utility, and clarity of 12866. Therefore, a regulatory assess-

regulations. the information to be collected may bement is not required. It is hereby certi-
enhanced; fied that these regulations do not have a

DATES: Written or electronically gener- 5\ the burden of complying with the Significant economic impact on a sub-
ated comments and requests for a publiGonosed collection of information maystantial number of small entities. This
hearing must be received by June 23o " minimized, including through the certification is based on the fact that, by

1997. application of automated collection techincreasing the receipt threshold from
ADDRESSES: Send submissions tdliques or other forms of information$25 to $75, these regulations are ex-
CC:DOM:CORP:R (REG-209795-95),technology; and pected to reduce the existing
room 5228, Internal Revenue ServiceEstimates of capital or start-up costs angecordkeeping requirements of taxpay-

P.O. Box 7604, Ben Franklin Station,COSts of operation, maintenance, ang'S,_including small entities, from

Washington, DC 20044, In the alternaPurchase of service to provide informa-49.375,000 hours to 36,920,000 hours.

tive, submissions may be hand delivere§on. The regulations do not otherwise signifi-
between the hours of 8 a.m. and 5 p.m. The collection of information in this cantly alter the reporting or recordkeep-
to CC:DOM:CORP:R (REG-209785-notice of proposed rulemaking is inin9 duties of small entities. Therefore, a
95), Courier’s Desk, Internal Revenue8 1.274-5T(c)(2) and (f)(4). This infor- Regulatory Flexibility Analysis under

Service, 1111 Constitution Avenue Nw,mation is required by the IRS as alhe Regulatory Flexibility Act (5 U.S.C.

Washington, DC, or electronically, viacondition for a taxpayer to deduct cerchapter 6) is not required. Pursuant to

? ) A ; ection 7805(f) of the Internal Revenue
e 55, T e . o Dness s o e ot f oo
Ars. .gov/prod/tax_regs/ \ . . .
comments.html. penses of employees. This informatiod?d Will be submitted to the Chief
will be used to determine whether acounsel for Advocacy of the Small
FOR FURTHER INFORMATION CON- taxpayer properly qualifies for a deduc__Buslness Admlnlstratlon_ for comment on
TACT: Concerning the regulations, conion or exclusion. The collection of itS impact on small business.
tact Donna M. Crisalli, (202) 622-4920;information is required in order to de-
concerning submissions, contact Chrisduct certain business expenses or eﬁ
tina Vasquez, (202) 622-7190 (not toll-clude from income certain reimburse
free numbers). business expenses of employees. The Before adopting these proposed regu-
likely respondents and recordkeepers arngtions as final regulations, consideration
SUPPLEMENTARY INFORMATION individuals, business or other for-profitwill be given to agny comments that are
institutions, state or local governmentssubmitted timely (and in the manner
federal agencies, and nonprofit institudescribed in ADDRESSES portion of
The collection of information con- tions. Estimated total annual reportinghis preamble) to the IRS. The IRS is
tained in this notice of proposedand recordkeeping burden: 36,920,00@onsidering publishing a revenue proce-
rulemaking has been submitted to théours. dure implementing 8 1.274-5T(f)(4)(ii)
Office of Management and Budget for The estimated annual burden per reef the temporary regulations (that is,
review in accordance with the Paperspondent or recordkeeper varies from 1@rescribing rules under which an em-
work Reduction Act of 1995 (44 U.S.C.minutes to 20 hours, depending on indiployee may make an adequate account-
3507). Comments on the collection ofvidual circumstances, with an estimatedng to his employer by submitting an

ACTION: Notice of proposed rulemak-
ing by cross-reference to temporar
regulations.

omments and Requests for a Public
earing

Paperwork Reduction Act

information should be sent to the Officeaverage of 1.3 hours. expense voucher or equivalent without
of Management and Budget, Attn: Desk Estimated number of respondents andubmitting documentary evidence such
Officer for the Department of the Trea-recordkeepers: 28,400,000. as receipts) for federal government
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agencies that use the published proce- (f)(4) through (f)(4)(iii) [The text of room 5228, Internal Revenue Service,
dures. In addition, the IRS is considerparagraphs (f)(4) through (f)(4)(iii) is POB 7604, Ben Franklin Station, Wash-
ing whether there are circumstances athe same as the text in T.D. 8715jngton, DC 20044. Submissions may
conditions under which the IRS couldpage 5. also be hand delivered between the
extend these procedures beyond federal (f)(5) through (l) [Reserved]. For fur- hours of 8 a.m. and 5 p.m. to:
government agencies, and requests corther guidance, see § 1.274-5T. CC:DOM:CORP:R (REG-209823-96),
ments in this regard. The IRS also Courier’s Desk, Internal Revenue Ser-
requests comments on what procedures Margaret Milner Richardson, vice, 1111 Constitution Avenue NW,
(such as internal controls) should be Commissioner of Internal RevenueWashington, DC. Alternatively, taxpay-
required in any rules that permit a,_ , ‘ ers may submit comments electronically
taxpayer to satisfy the substantiatio F;{fc“h Z{L”‘l%g?ff'gi;fa.‘,?ﬁ Zﬁﬂe;ﬂbﬁ%gt?{, ?hné/ia the internet by selecting the “Tax
requirements of section 274(d) for pur-ssue of the Federal Register for March 25, 1997Regs” option on the IRS Home Page, or

poses of deducting business expenség F.R. 14051) by submitting comments directly to the
reimbursed to employees who have ac- IRS internet site at http://www.irs.

counted for their expenses only bynotice of Proposed Rulemaking ustreas.gov/prod/tax_regs/com-
means of an expense voucher or equiva;,q Notice of Public Hearing ments.html. The public hearing will be
lent without documentary evidence such held in the IRS Auditorium, Internal

as receipts. All comments will be avail-Guidance Regarding Charitable Revenue Building, 1111 Constitution
able for public inspection and copying.Remainder Trusts Avenue, NW, Washington, DC.

A public hearing will be scheduled and
held upon written request by any persoiREG-209823-96
who submits written comments on the
proposed rules. Notice of the time an
place for the hearing will be published

FOR FURTHER INFORMATION CON-
TACT: Concerning the regulations, Jef-
GENCY: Internal Revenue Servicefrey A. Erickson or Mary Beth Collins,
IRS), Treasury. (202) 622—-3070; concerning submissions

in the Federal Register ACTION: Notice of proposed rulemak- ggg_t;fgge(ﬁg?%élli:gggnedﬁtgerLse;e, (202)
ing and notice of public hearing. '

Drafting Information .
h J incinal H ‘i | SUMMARY: This document contains SUPPLEMENTARY INFORMATION:
e principal author of these regulaproposed amendments to the regulatio ;
tions is Donna M. Crisalli, Office of the -ﬁnd%r section 664 of the |memg| Revr_\§aperwork Reduction Act
Assistant Chief Counsel (Income Taxenue Code of 1986 relating to charitable The collection of information con-
and Accounting). However, personnekemainder trusts and under section 270@ined in this notice of proposed
from other offices of the IRS and Trea-relating to special valuation rules forrulemaking has been submitted to the
sury Department participated in theirtransfers of interests in trusts. The proOffice of Management and Budget for
development. posed amendments contain rules on theview in accordance with the Paper-
conditions under which the governingwork Reduction Act of 1995 (44 U.S.C.

o instrument may provide for a change in3507(d)). Comments on the collection of
the method of calculating the unitrustinformation should be sent to th@ffice
Proposed Amendments to the amount, the date by which the annuityof Management and Budget Attn:
Regulations amount or the unitrust amount under théesk Officer for the Department of the
i i _ fixed percentage method must be paid tdreasury, Office of Information and
poﬁggotf'gg'ﬁmze?,digispgﬁo\%vs':s P the recipient, who is required to valueRegulatory Affairs, Washington, DC
unmarketable assets, and when sectid®20503, with copies to thénternal Rev-
PART 1—INCOME TAXES 2702 applies to certain charitable reenue Service Attn: IRS Reports Clear-

o mainder unitrusts. The proposed regulaance Officer, T:FP, Washington, DC
Paragraph 1. The authority citation forjons clarify existing law that prohibits 20224. Comments on the collection of
part 1 is amended by adding an entry tQiocating precontribution capital gain toinformation should be received by July
read in part as follows: trust income. The proposed amendments?, 1997. Comments are specifically
Authority: 26 U.S.C. 7805 * * * also contain an example illustrating howrequested concerning:
. . e ordering rule of section 664(b) ap- Whether the proposed collection of
8esct|é)n27l4zg4—*5* 3'50 issued under 2805 1o distributions from a charitableinformation is necessary for the proper
I (@. remainder unitrust using an income experformance of the functions of the
Par. 2. Section 1.274-5 is added t&eption method to calculate the unitrustnternal Revenue Service including

read as follows: amount. This document also providesvhether the information will have prac-
notice of a public hearing on thesetical utility;
§ 1.274-5 Substantiation requirementspmposed regulations. The accuracy of the estimated burden

. . associated with the proposed collection
(a) through (c)(2)(iii)(A) [Reserved]. DATES. Cqmments and outlme's of '[Op-of information:

For further guidance, see § 1274—5Tlcshtc:j bleddlfscussed atk}he pUbIIC hearlng How the qua"ty, ut|||ty, and C|arity of
(©))(ii)(B) [The text of paragraph scheduled for September 9, 1997, at 19]

. e information to be collected may be
(©)(2)(ii)(B) is the same as the text in210: MUSt be received by August 19, © - 0.

8 1.274-5T publlshed in T.D. 8715] How the burden of Comp]ying with
(€)(2)(iv) through (f)(3) [Reserved]. ADDRESSES: Send submissions tothe proposed collection of information
For further guidance, see § 1.274-5TCC:DOM:CORP:R (REG-209823-96),may be minimized, including through
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the application of automated collection There are two types of charitable The proposed regulations provide that
techniques or other forms of informationremainder trusts. A charitable remaindea donor may establish a flip unitrust that
technology; and annuity trust (a CRAT) pays a sumqualifies as a CRUT if the following
Estimates of capital or start-up cost$ertain at least annually to one or moreonditions are satisfied. First, to ensure
and costs of operation, maintenance, angoncharitable beneficiaries. A charitable¢hat the CRUT has substantially all
purchase of service to provide informafeémainder unitrust (a CRUT) pays aunmarketable assets prior to the switch
tion. unitrust amount at least annually to onén methods, at least 90 percent of the
The collection of information in this ©F more noncharitz_ible beneficiaries._ Théair markefc value_ of the assets h_el_d_ in
proposed regulation is in § 1.664_unitrust amount is gengrally a fixedthe trust immediately after the |n|§|al
1(a)(7). This information is required to percentage of the net fair market value;ontrlbuplon or any subsquent contribu-
allow taxpayers alternative means off the_CRUT’s assets valued annuallytion (prior to the switch in methods)
valuing a charitable remainder trust’s(th_e fixed percentage method). Themust consist of unmarketable assets.
hard-to-value assets. This informatiorNitrust amount can instead be the lessé&tnmarketable assets are assets that are
will be used to determine if a taxpayerOf the fixed percentage amount or thenot cash, pash eqw_valents, or market—
properly claimed a charitable deductiorfrust's net income (the net m_comeable_ securities (within the meaning of
for a contribution to a charitable remain-Mmethod). Alternatively, the unitrust section 731(c)).
der trust and if assets in the charitapl@mount can be the amount determined Second, because the legislative history
remainder trust are properly valued eachnder the net income method plus anyndicates that a trustee should not have
year. The collection of information is @mount of income that exceeds thejiscretion to change the method used to
voluntary. The likely respondents areCUlént years fixed percentage amoungalculate the unitrust amount, the gov-
for-profit entities. to “make up” for any shortfall in distri- erning instrument must provide that the

) . butions in prior years when the trustCRUT will use an income exception
Estimated total annual recordkeeping,come was less than the fixed percentmethod until the earlier of (a) the sale

burden: 75 hours. age amount (the NIMCRUT method).of a specified unmarketable asset or
Estimated average annual burdefgyplanation of group of unmarketable assets contrib-

hours per respondent: .5 hours. uted at the time the trust was created or

Estimated number of respondentsProvisions (b) the sale of unmarketable assets such
150. l. Flip Unitrusts that immediately following the sale, any
An agency may not conduct or spon- remaining unmarketable assets total 50

sor, and a person is not required téA - General Explanation percent or less of the fair market value

respond to, a collection of information The governing instrument of a CRUTof the trust's assets. For making this
unless it displays a valid control numbemust specify the method of computingdetermination, the remaining unmarket-
assigned by the Office of Managementhe unitrust payments. Section 664(d)(3able assets are valued as of the most
and Budget. provides that the income exceptionrecent valuation date.

Books or records relating to a collec-methods (either the net income method Thjrg, to ensure that the CRUT will
tion of information must be retained asO' the NIMCRUT method) may be usedyse the fixed percentage method after
long as their contents may become ma© Pay_the unitrust amount “for any the uynmarketable assets are sold, the
terial in the administration of any inter-Year.” The legislative history, however, cRUT must switch exclusively to the
nal revenue law. Generally, tax returnd°rovides that the method used to detefixeq percentage method for calculating
and tax return information are confiden-Mine the unitrust amount may not bey|| remaining unitrust amounts payable
tial, as required by 26 U.S.C. e103discretionary with the trustee. H.R.tg any income beneficiary at the begin-

Conf. Rep. No. 782, 91st Cong., 1shing of the first taxable year following

Background Sess. 296 (1969), 1969-3 C.B. 644, 658he” year in which the earlier of the
Some donors may fund a CRUT withgzphgve events occurs.

This document proposes amendmentsnmarketable assets that produce little :
to 26 CFR parts 1 and 25 to provideor no income. These donors often wan ;wggyac?:scilftep:ga;gigrp: rrcnznlfggs
additional rules under sections 664 anthe income beneficiary or beneficiariesamount any makeup amount described
2702. Section 664, added to the Internadf the CRUT to receive a steady stream, secti(,)n 664(d)(3)(B) is forfeited when
Revenue Code by section 201 of the Tawf payments based on the total returha trust switches to the fixed percent-
Reform Act of 1969 (Public Law 91— available from the value of the assetsage method
172), contains the rules for charitableThe donors recognize, however, that the The IRS ' dT t )
remainder trusts. In general, a charitabl€RUT cannot make these payments un- € and reasury request com
remainder trust provides for a specifiedil it can convert the unmarketable assetJ'ents on whether there_ are addltlc_)nal
periodic distribution to one or moreinto liquid assets that can be used to pa! ircumstances under which a combma_l-
noncharitable beneficiaries for life or forthe fixed percentage amount. These d on Iof_methods should be addressed in
a term of years with an irrevocablenors establish CRUTs that use one ofeou ations.
remainder interest held for the benefit othe income exception methods to calcug, proposed Effective Date and Transi-
charity. Section 664(c) provides that date the unitrust amount until the unmartjgnal Rules
charitable remainder trust is exempketable assets are sold. Following the
from all taxes under subtitle A of thesale, the donors may prefer that the The amendments allowing a flip
Code for any taxable year except & RUT use the fixed percentage methodnitrust are proposed to be effective for
taxable year in which the trust hasto calculate the unitrust amount. A trustCRUTs created on or after the date the
unrelated business taxable income undersing such a combination of methoddinal regulations are published in the
section 512. would be a “flip unitrust.” Federal Register
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If a trust was created before thesions in the current regulations thatsponding provision, many practitioners
effective date of this amendment and itpermit a trustee to pay the annuity othave asked whether a charitable remain-
governing instrument contains a flipunitrust amount within a reasonable timaler trust that holds unmarketable assets
provision other than the one permittechfter the close of the taxable year fomust have an independent trustee value
by the regulations, the trust may bewhich the payment is due. The IRS andhe assets.
amended or reformed to comply withTreasury are especially concerned about The proposed regulations provide that
the final regulations. If a trust is createdaccelerated charitable remainder trust$ a charitable remainder trust holds
after the effective date of this amend-described in Notice 94—-78 (1994-2 C.Bunmarketable assets and the trustee is
ment and has a flip provision not ex-555). Therefore, the regulations proposéhe grantor of the charitable remainder
pressly permitted by the regulations, theo amend 88 1.664-2(a)(1)(i) andtrust, a noncharitable beneficiary, or a
trust will qualify as a CRUT if it is 1.664-3(a)(1)(i) to provide that the pay-related or subordinate party to the
amended or reformed to use the initiament of the annuity amount or thegrantor or the noncharitable beneficiary
method for computing the unitrustunitrust amount determined under thewithin the meaning of section 672(c)
amount throughout the term of the trustfixed percentage method must be madand the applicable regulations, the
If a qualified CRUT is created before orby the close of the taxable year intrustee must use a current qualified
after the effective date of this amendwhich it is due. These proposed amendappraisal, as defined in § 1.170A-
ment and its governing instrument doesnents should not require the amendment3(c)(3), from a qualified appraiser, as
not contain a flip provision, the trustor reformation of governing instrumentsdefined in § 1.170A-13(c)(5), to value
will not continue to qualify as a CRUT of existing charitable remainder trustghose assets. A trustee who is not the
if it is amended or reformed to add athat allow a trustee to pay the unitrusigrantor, a noncharitable beneficiary, or a
flip provision. or annuity amount after the close of theelated or subordinate party does not

taxable year. The trustees of such trustsave to use a qualified appraisal from a

The IRS and Treasury invite com- . - ;
ments on the least burdensome method@? comply with the proposed regulaqualified appraiser to value the unmar-

: ) ions by actually paying the annuity orketable assets. Therefore, the grantor, a
of changing the terms of a trust’s gov- . L . . | ) o ’ 9 ’
erning ir?str%ment. 9% unitrust amount within the time permit- noncharitable beneficiary, or a related or

ted by the proposed amendments. subordinate party may be the sole
II. Time for Paying the Annuity Amount For CRUTs using an income excep+rustee of a charitable remainder trust if
or the Unitrust Amount tion method, the regulations continue tahe trustee uses a current qualified ap-

provide that if the CRUT pays thepraisal from a qualified appraiser to

unitrust amount within a reasonable timeompute the fair market value of the
The regulatory provisions permitting aafter the close of the trust’s taxable yearryst's unmarketable assets.

trustee of a charitable remainder trust tdhe trust is not deemed to have engaged

pay the annuity or unitrust amountin an act of self-dealing, to have unre-B. Proposed Effective Date

within a reasonable period of time fol-lated debt-financed income, to have re-

lowing the close of the trust's taxableceived an additional contribution, or to _|N€ a@mendments are proposed to be

year were intended as an administrativeave failed to function exclusively as a€ffective for trusts created on or after

convenience for trustees. Under the ineharitable remainder trust. the date on which the final regulations

come exception methods, the truste% p . are DUbI'Shed m_theFederaI Register

may not be able to determine the>: roposed Effective Date _If the governing instrument of an exist-

amount of trust income and, thus, the These amendments are proposed to Had frust created before the effective

amount to be distributed for a trustseffective for taxable years ending after ate of this amendment already requires

taxable year until after the close of thatapril 18, 1997. ?rﬂstigdfﬁﬁg?fgt;bﬁreuségget? tr\mlslu?)vgr]r?
year. Therefore, a trustee may need the The IRS will continue to challenge . . ’ g

dditional time to pay the unitrust ing instrument may be amended or
o i pay the purported tax consequences of accg eformed to conform with this provision
amount if a CRUT uses one of theerated charitable remainder trusts as de- '

income exception methods. scribed in Notice 94-78. IV. Application of Section 2702 to Cer-

In contrast, a trustee of a CRAT or a : ) . ;
CRUT using the fixed percentagelll. Appraising Unmarketable Assets tain Charitable Remainder Unitrusts

method can easily determine the annuity  General Explanation A. General Explanation
or unitrust amount and pay it before the
close of the taxable year to which it Under 8§ 1.664-1(a)(1)(iiig), a trust Section 2702 provides special rules to
relates. The annuity amount is fixed andnay qualify as a charitable remaindedetermine the amount of the gift when
determinable as of the date the trust isrust only if a deduction is allowable an individual makes a transfer in trust to
created. The fixed percentage unitrustinder sections 170, 2055, 2106, or 25282r for the benefit of a family member
amount is fixed and determinable as ofor transfers to the trust. The legislativeand the individual or an applicable fam-
the annual valuation date, which ishistory of section 664 indicates thatily member retains an interest in the
specified in the governing instrument orCongress contemplated denying a chartrust. Under section 2702(a), the re-
on the initial Form 5227, Split-Interesttable contribution deduction to a donortained interest in these situations is
Trust Information Return. The valuationwho transferred unmarketable assets to generally valued at zero unless the inter-
date can be set well before the end ofharitable remainder trust unless an inest is a qualified interest. Under section
the taxable year. dependent trustee valued the assets. H.R702(b), a qualified interest includes the
The IRS and Treasury believe thatRep. No. 413, 91st Cong., 1st Sess. 6fight to receive fixed payments at least
certain trustees of charitable remaindef1969), 1969-3 C.B. 200, 239. Becausannually and the right to receive
trusts have attempted to abuse the provihe statute does not contain a correamounts at least annually that are a
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fixed percentage of the annual fair marthe donor to another family memberexpected distributions to the income
ket value of the property in the trust.and, thus, creates an opportunity fobeneficiaries. H.R. Rep. No. 413, 91st

Section 2702(a)(3)(A)(iii) was addedtransferring property to a family mem-Cong., 1st Sess. 58-59 (1969), 1969-3
by section 1702(f)(11)(A)(iv) of the ber free of transfer tax that is contraryC.B. 200, 237-38; S. Rep. No. 552, 91st
Small Business Job Protection Act ofto section 2702(a)(3)(A)(iii). Therefore, Cong., 1st Sess. 87 (1969), 1969-3 C.B.
1996 (Public Law 104-188) as a technithe proposed regulations will amend423, 479. Therefore, the regulations
cal correction to the Revenue Reconcili§ 25.2702-1(c)(3) to provide that theclarify that the proceeds from the sale of
ation Act of 1990 (Public Law 101- unitrust interests in a CRUT using anan income exception CRUT's assets, at
508). Section 2702(a)(3)(A)(iii) providesincome exception method retained byeast to the extent of the fair market
that section 2702(a) shall not apply tahe donor or any applicable familyvalue of the asset when contributed to
any transfer to the extent regulationsnember will be valued at zero whenthe trust, must be allocated to principal.
provide that such transfer is not inconsomeone other than (1) the donor, (2
sistent with the purposes of the sectionthe donor’s spouse, or (3) both th
According to the legislative history, thedonor and the donor’s spouse (Who is @& Thjs amendment is proposed to be
regulatory authority could be used tocitizen of the U.S.) is a noncharitablegffective for sales or exchanges after
create an exception from the applicatiorbeneficiary of the trust. In these situa-ppr| 18, 1997. For sales or exchanges
of section 2702 for a qualified charitabletions, the value of the donor’s gift is thegy or pefore the effective date of this
remainder trust that does not otherwiséair market value of all the property gmendment, the Service will continue to
create an opportunity for transferringtransferred to the CRUT. The presentnajlenge any attempt to allocate
property to a family member free ofvalue of the remainder interest passingrecontribution gain to trust income as
transfer tax. H.R. Rep. No. 586, 104thto the charitable organization will heing fundamentally inconsistent with
Cong., 2d Sess. 155-56 (1996). Undequalify for the deduction under sectiongppjicable local law and with the
§ 25.2702-1(c)(3) of the Gift Tax Regu-2522. Accordingly, the amount used toymount of the charitable deduction
lations, section 2702 does not apply taalculate the donor’s gift tax liability is ¢jzimed.

. Proposed Effective Date

CRUTs or CRATs. the value of the property transferred to
Some taxpayers have created CRUTHe trust less the value of the interesVl. Example lllustrating Rule for Char-
using an income exception method tgassing to charity. acterizing Distributions from CRUTs

take advantage of the section 2702 ex- Section 25.2702-1(c)(3) will continue . b . h deri
clusion granted to charitable remaindeto exclude from the application of sec- S€ction 664(b) contains the ordering
trusts in the regulations. These taxpayeron 2702 transfers to pooled incomerhJle used to determine the chare}cterh of
attempt to use this exclusion and théunds described in section 642(c)(5) an edanntéltyh or unitrust ar;:oulnt 'ml the
income exception feature of a CRUT toto CRATs and CRUTs that pay thel'@nds of the recipient. The legislative
pass substantial assets to family memunitrust amount under the fixed percent!iSIO"Y states that the ordering rule
bers with minimal transfer tax conse-age method. applies to both CRATs and CRUTs. S.
quences. _ Rep. No. 552, 91st Cong., 1st Sess. 90
For example, a donor establishes B. Proposed Effective Date (1969), 1969-3 C.B. 423, 481. The

. . ordering rule applies to the unitrust
NIMCRUT to pay the lesser of trust This amendment is proposed to beamountgs receive%pfrom all CRUTs re-

income or a fixed percentage to th i i

donor for & term of 15 vears or his ”feeéffectlve for transfers in trust made ongardless of the_ method _used by the
hich is sh y d th hyor after May 19, 1997. _ CRUT to determine the unitrust amount.

whichever Is shorter, and fhen fo they. prohibition on Allocating Pre- Although the current regulations

donor's daughter for her ife. If the contribution Gain to Trust Income clearly provide that the ordering rule of

vl the. donors retaed intorest ande General Explanation section 664(b) and § 1.664-1(d)(1)()
pplies to all unitrust amounts received

the donor’s gift to the daughter, the When assets are transferred to o
amount of the donor’s gift to the daugh-charitable remainder trust, the amount off©™m CRUTS, some practitioners have
ter is relatively small compared to thethe donor’s charitable deduction is gen@Sked whether the ordering rule applies
amount the daughter may actually reerally based in part on the fair markefl© unitrust amounts paid under the in-
ceive. To illustrate, the trustee mayvalue of the property transferred to theeOme exception methods. To provide
invest in assets that produce little or ndrust. Although an income exceptiontéxPayers with additional guidance, the
trust income while the donor retains theCRUT provides a different method forProposed regulations add an example of
unitrust interest, creating a substantiatalculating the unitrust amount than d'0W the ordering rule operates when the
makeup amount. At the end of thefixed percentage CRUT, any charitablé/Nitrust amount is computed under an
donor’s interest, the trustee alters theleduction for an income exceptionincome exception method.
NIMCRUT's investments to generateCRUT is qalcqlat_ed as if the fixed Request for Comments on Income
significant amounts of trust income. Theper'centage is dlstrlbuted.each year. A"oException CRUTs Holding Certain In-
trustee then uses the income to pay toating amounts to trust income that argastments
the donor’'s daughter the current fixedpart of the fair market value of the
percentage amount and the makeupontributed property on which the chari- The IRS and Treasury are aware that
amount, which includes the makeupable deduction was based would béaxpayers are using income exception
amount accumulated while the donoiinconsistent with Congress’s intent toCRUTs to take advantage of the timing
was the unitrust recipient. assure that the amount claimed as difference between the receipt of trust
The use of a CRUT as described ircharitable deduction for the contributionincome (as defined in section 643(b))
the above example permits the shiftingo the trust relates to the projectedand income for federal income tax pur-
of a beneficial interest in the trust fromgrowth of the assets contributed less thposes. For example, an income excep-
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tion CRUT may hold an interest in ated to the Chief Counsel for Advocacy Par. 2. In § 1.664-1, paragraphs
partnership controlled by a trustee of thef the Small Business Administration for(a)(7), (d)(1)(iii), and (f)(4) are added to
trust, a grantor, a beneficiary, or a partycomment on its impact on small busi-read as follows (paragraph (f)(4) follows

related or subordinate to the trustee, theess. the concluding text of paragraph (f)(3)):
grantor, or a beneficiary. In such a case ) . } .
an interested party controls when thé‘:omments and Public Hearing § 1.664—-1 Charitable remainder trusts.

trust will .I’eceive the eamingS from its Before these proposed regu|ati0ns are (a) * Kk *
partnership interest and, accordinglygdopted as final regulations, consider- (7) Valuation of unmarketable assets.
when the unitrust recipient will receive aion will be given to any commentsif a trust has assets that are not cash,
distributions from the trust. Although hat are submitted timely to the IRS. Allcash equivalents, or marketable securi-
the income exception CRUT has taxablgomments will be available for publicties (within the meaning of section
income on its distributive share of partinspection and copying. 731(c) and the applicable regulations)
nership items, the trust does not have A puplic hearing has been scheduledind the trustee is the grantor of the
trust income unnl it actually receives asgy September 9, 1997, at 10 a.m. in theharitable remainder  trust, N
dlstrjbut|on_ of its share of the partner-|Rs Auditorium, Internal Revenue noncharitable beneficiary, or a related or
ship’s earnings. Building, 1111 Constitution Ave, NW., subordinate party to the grantor or
The IRS and Treasury are studyingVashington DC. Because of access renoncharitable beneficiary within the
whether investing the assets of an instrictions, visitors will not be admitted meaning of section 672(c) and the appli-
come exception CRUT to take advanbeyond the Internal Revenue Buildingcable regulations, the trustee must use a
tage of the timing difference betweeniobby more than 15 minutes before theurrent qualified appraisal, as defined in

the receipt of trust income and incomenhearing starts. § 1.170A-13(c)(3), from a qualified ap-
for federal tax purposes causes the trust The rules of 26 CFR 601.601(a)(3)praiser, as defined in § 1.170A-
to fail to function exclusively as a apply to the hearing. 13(c)(5), to value those assets. A trustee

charitable remainder trust. Therefore, the Persons who wish to present oralvho is not the grantor of the charitable
IRS and Treasury request comments ogomments at the hearing must submitemainder trust, a noncharitable benefi-
drafting future guidance on this issuecomments by August 19, 1997, anciary, or a related or subordinate party
Revenue Procedure 97-23, to be pubsubmit an outline of the topics to beto the grantor or noncharitable benefi-
lished on April 28, 1997, in Internal discussed and the time to be devoted teiary does not have to use a current
Revenue Bulletin 1997-17, prOVideS thatach tOpiC by AUgUSt 19, 1997. qua“ﬁed appraisa| from a qua||f|ed ap-
the IRS will not issue letter rulings on A period of 10 minutes will be allot- praiser to value the trust's assets.

whether a trust that will calculate theted to each person for making com-

unitrust amount under section 664(d)(3ments. o) o
qualifies as a section 664 charitable An agenda showing the scheduling of (1) ***
remainder trust when a grantor, ahe speakers will be prepared after the (1)

trustee, a beneficiary, or a person relatedeadline for receiving outlines has . (i) Example.The following example
or subordinate to a grantor, a trustee, qsassed. Copies of the agenda will béllustrates the application of this para-
a beneficiary can control the timing ofavailable free of charge at the hearinggrl?)gmr()lcl)((i}%& is a charitable remainder unitrust
the trUSIS. receipt of trust mcome_ from a . . described .in sections 664(d)(2) and (3). The
partnership or a deferred annuity conDrafting Information annual unitrust amount is the lesser of the amount

tract to take advantage of the difference The principal authors of these ro_of trust income, as defined in § 1.664—
between trust income under section osed rz Iarf)'ons are Marv Beth CoFI)I'n 3@MMO)Q3), or six percent of the net fair
643(b) and income for federal incomep gulat . y b INSnarket value of the trust assets valued annually.
tax purposes for the benefit of theand Jeffrey A. Erickson, Office of the The net fair mquet valu_e of the trust assets on the
" p ¢ p ient Assistant Chief Counsel (passthroughy,aluatmn date in 1996 is $150,000. During 1996,
unitrust recipient. . . has $7,500 of income after allocating all
and Special Indusmes)’, IRS. Howeverexpenses. All ofX's income for 1996 is tax-
personnel from other offices Qf .the IRSexempt income. At the end of 1998's ordinary
and Treasury Department participated imcome for the current taxable year and undistrib-

It has been determined that this noticéheir development. uted ordinary income for prior years are both zero;
X's capital gain for the current taxable year is zero

Special Analyses

of proposed rUIemaking is not a signifi- S and undistributed capital gain for prior years is
cant regulatory action as defined in EQ $30,000; and X's tax-exempt income for the
12866. Therefore, a regulatory assesgz_6 CFR Part 25 current year is $7,500 and undistributed tax-

- - - " (i) Because the trust income of $7,500 is less
fied that these regulations do not have fhg requirements. than the fixed percentage amount of $9,000, the

significant economic impact on a sub- unitrust amount for 1996 is $7,500. The character
stantial number of small entities. ThisProposed Amendments to the Regulaf that amount in the hands of the recipient of the
certification is based upon the fact thations unitrust amount is determined under section
the recordkeeping requirement in these 664(b). Because the unitrust amount is less than

regulations does not affect small entities. Accordingly, CFR parts 1 and 25 arex;stﬂ”dis”.itb“tfd Capitat' ?amtmctﬁmed.”t‘?bret?ipie”ft
iy epe - (0] e unitrust amoun reats e daistripution o
Therefore, a Regulatory Flexibility proposed to be amended as fOIIOWS$7,500 as capital gain. At the beginning of 1997,

Analysis under the Regulatory Flexibil-paART 1—_INCOME TAXES X's undistributed capital gain for prior years is
ity Act (5 U.S.C. chapter 6) is not reduced to $22,500, anK's undistributed tax-
required. Pursuant to section 7805(f) of Paragraph 1. The authority for part 1exemptincome is increased to $10,000.

the Internal Revenue Code, this noticeontinues to read in part as follows: o x % %

of proposed rulemaking will be submit- Authority: 26 U.S.C. 7805 * * * (fy »**
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(4) Valuation of unmarketable assetstion for each taxable year of the periodn this paragraph (a)(1)(g] takes effect
The rules contained in paragraph (a)(7¥pecified in paragraph (a)(5) of thisat the beginning of the first taxable year

of this section are effective for trustssection. following the year in which the earlier
created on or after the date the final (b) * * * of paragraph (a)(1)(ifj(2)(i) or (i) of
regulations are published in theederal (1) The amount of trust income for athis section occurs; and

Register. A trust whose governing in- taxable year to the extent that such (4) Following the trust's conversion
strument requires that an independeramount is not more than the amounto the method described in paragraph
trustee value the trust's unmarketableequired to be distributed under paraf{a)(1)(i)@) of this section, the trust will
assets may be amended or reformed wgraph (a)(1)(i)&) of this section. pay at least annually to the permissible
permit any trustee to value those assets (2) An amount of trust income for a recipients the amount described only in
if the trustee uses a current qualifiedaxable year that is in excess of thearagraph (a)(1)(if) of this section and
appraisal, as defined in 8§ 1.170A-amount required to be distributed undenot any amount described in paragraph
13(c)(3), from a qualified appraiser, asa)(1)(i)@ of this section for such year (a)(1)(i)(b) of this section.
defined in 8§ 1.170A-13(c)(5), in theto the extent that (by reason of para- (5) For this paragraph (a)(1)(i)(c), un-
taxable years beginning on or after thegraph (a)(1)())(1) of this section) the marketable assets are assets that are not
date the final regulations are publishediggregate of the amounts paid in priocash, cash equivalents, or marketable
in the Federal Register years was less than the aggregate &fecurities as defined in section 731(c)
S such required amounts. and the applicable regulations.

Par. 3. In § 1.664-2, paragraph (3) For this paragraph (a)(1)(b), (d) Example.The following example
(@)(1)(i) is revised to read as follows:trust income means income as defineglustrates the rules in paragraph
_ _ under section 643(b) and the applicablea)(1)(i)(c) of this section:

§ 1.664-2 Charitable remainder annu-regulations. Proceeds from the sale or Example. (ij On the creation of charitable

ity trust. exchange of any assets contributed ttgmainder unitrusl, S contributes four assetsA-
, C, and D. A is a marketable security under
(@) *** the trust by the donor must be a'IIoca'te(.ljc,section 731(c) and the applicable regulatioBs.

(1) * * * () Payment of sum certain to principal and not to trust income atc andp are unmarketable assets. The fair market
at least annuallyThe governing instru- least to the extent of the fair marketvalue ofB, C, andD is at least 90 percent of the
ment provides that the trust will pay ava|ue of those assets on the date dhir market value of all four assets at the time of

tai tl ft th ”>9ontribution contribution.
sum certain not less oren than annua L (i) The governing instrument of Y provides for
to a person or persons described in (c) Combination of methodsinstead

£ th d ibed i calculating the unitrust amount under the combina-
paragraph (a)(3) of this section for eac the amount described in paragraphion of methods described in paragraph (a)(19¥i)(
taxable year of the period specified in

a)(1)(i)@ or (b) of this section, the of this section. The initial method for calculating

. : overning instrument ma rovide thatthe unitrust amount is the lesser of the amount of

paragraph (@)(5) of this section. Thetghe trustgwill pay the amgurﬁ)t describedrust income, as defined in paragraph
annuity amount must be paid to the h 1 f thi " (@)(1)()®)(3) of this section, or six percent of the
recipient no later than the close of th N paragrap (a)( )(il) of this section .o A" market value of the trust assets valued
taxable year for which the payment is© @n initial period and then pay theannually. The unitrust amount also includes any
due. The rules contained in this paragmount described in  paragraphamount of trust income for any taxable year that
grabh (@)(1)(i) are effective for taxable(a)(l)(i)(a) of this section (calculated exceeds six percent of the net fair market value of

y c : . e trust’s assets valued annually to the extent the
years ending after April 18, 1997. using the same fixed percentage) for théc:tal of the amounts paid in prior years was less

R, rela_:)iirx?gl yea;rsggf the tru?t iff_th i than the total of the amounts computed as six
. _a eas percent o € Talr percent of the net fair market value dfs assets
follomsrcnon 1:66473 fs amended Fharicet value of the assets held in then the valuaion dates. Afer the change i
: ) ) ; ; ; initiar method, the unitrust amount will equal six percent
1. Paragraphs (@)(Q)@X (@)(2)()( gglf:rim?:ndlg:eg{] afstsg)s%thue;nih(?om:‘%ﬁd of the net fair market value of Y’s assets on the
b)(1), and (@)(1)()b)(2) are revised. y q

g . . valuation dates.
2. Paragraphs (@)(1)®DJ(3), tion (prior to t_he change in methods) to jj The governing instrument provides that the
. N 1))@, and the trust consists o_f unr_narketable assetshange in method will occur for the first taxable
@(1)ME), @DL)NO@E), @)(1) ! - year beginning after botB and C are sold or the
. (2) The governing instrument pro-year beginning
@@)H® are added. ides that the change of method deYed in which the trust has sold or exchanged
3. The third sentence of paragrapﬁ/ ibed in thi h S (will enough unmarketable assets so that the remaining
(a)(j_)(iv) is revised. scr e In this paragrap_ (a)(l)@)(WI unmarketable assets total 50 percent or less of the
N be triggered by the earlier of— fair market value of the trust's assets, whichever
4. Paragraph (a)(l)(w). 1S added.. : (i) The sale or exchange of a specioccurs first.
Tdhe afdl(ljed and revised prOVISIOn%ied asset or group of assets that was (iv) In Year 3, the trustee o¥ sells B, one of
read as T1ollows:

: ; :~.the three unmarketable assets. After the sal®,of
contributed to the trust on its Creatlon’the fair market value of all ofY’s unmarketable

§ 1.664-3 Charitable remainder©’ _ assets is greater than 50 percent of the fair market
(iil) The sale or exchange of unmarvalue of Y's assets. Therefore, in Year 3, the

unitrust.
ketable assets if immediately followingmethod used to calculate the unitrust amount
(@) *** the sale or exchange, the fair marke'ie’g/‘;‘”l‘r? :(heir'”l'l“at'hemfrt:;z-e <elb. After the ale
* % % . y .
(1) value of any remaining ur1marketableof both B and D, the fair market value ofY’s

(i) * * * (@ General rule.The gov- assets total 50 percent or less of th@nmarketable assets is 50 percent or less of the
erning instrument provides that the trustotal fair market value of the trust’s fair market value ofy's assets. In Year 4, however,
will pay not less often than annually aassets. For making this determinationthe method used to calculate the unitrust amount
fixed percentage of the net fair markethe remaining unmarketable assets mu&mains the initial method.
value of the trust assets determinetbe valued as of the most recent vaIuat—ru(s\’t')n:ﬂs\t(%zrysaau”ﬂtfggtagnfgfrffggﬁgf é’ﬁ@r‘:f(’)t;i
annually to a person or persons detion date; ercent of the net fair market value dfs assets
scribed in paragraph (a)(3) of this sec- (3) The change of method describedietermined annually. The change in method occurs
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in Year 5 because the fair market value ¥6 ynitrusts created on or after the date thanitrust amount is computed only under
unmarketable assets totaled 50 percent or less gha| requlations are published in thesection 664(d)(2)(A); and a transfer to a
the fair market value o¥’s assets after the sale of Fed | Redi r d charitabl ind - d ibed
both B and D. The change in method occurs even€deral Register If a trust was created charitable remainder unitrust describe
though Y still owns C, the other unmarketable before the effective date of paragraplin sections 664(d)(2) and (3) if the only
asset specified in the governing instrument. (a)(1)(i)(c) of this section and contains apermitted recipients of the unitrust
inC(g’geBgaéhseei”?es‘;fth\;‘i\aih:’;j; tc()’fff::]e"ﬂﬁittru {)rovision allowing a change in calculat-amount are the donor, the donor’s
amounts based on six percent of the net fai ﬁg the unitrust method, the trust may_bspo’use, or both the_ donor_ _and the do-
market value ofYs assets determined annually,@mended or reformed to comply withnor's spouse who is a citizen of the
leaving a balance of $1,000. The $1,000 balancthe provisions of paragraph (a)(1)€)( United States.
can never be distributed to the unitrust recipienpf this section. If a trust is created after (i) For transfers made before May
after thePChange to the ‘:'jXEd perce”tagle metlho‘ihe effective date of paragraph19, 1997, a transfer in trust if the
(¢) Payment under general rule. Céa)(l)(i)(c) of this section and contains aremainder interest in the trust qualifies

When the unitrust amount is computed,ision allowing a change in calculat-for a deduction under section 2522.
under paragraph (a)(1)@X of this sec- 4 the ynitrust method that does not

tik(])n, the unitrust ellmoun;[] musrt] be Ipaid ¢ omply with the provisions of paragraph o
the recipient no later than the close ot4)1)(i)() of this section, the trust will Maraaret Milner Richardson
the taxable year of the trust for which.gntinue to qualify as a charitable re- g I l ,

the payment is due. mainder unitrust if it is amended or Commissioner of Internal Revenue.

(f) Paymen'.[ under incom.e exception eformed to use the initial method for(Filed by the Office of the Federal Register on
When the unitrust amount is compute omputing the unitrust amount through-April 17, 1997, 8:45 am., and published in the
under paragraph (a)(1)®X of this sec- 5t the term of the trust. A qualified SSue of the Federal Register for April 18, 1998,

, : . _ , : 2 FR. 19072
tion, the unitrust amount may be paid tQ:\aritable remainder unitrust created be 9072)

the recipient after the close .Of thesore or after the effective date of para-
taxable year of the trust for which theq o (a)(1)(i)¢) of this section will not Notice of Disposition of Declaratory
payment is due if paid within a reason-niinye to qualify as a charitable re-Judgment Proceedings Under

able time after the close of such taxable, sinder unitrust if its governing instru- Section 7428

year. The trust will not be deemed tonent s amended or reformed to add a __ .
have engaged in an act of Self'dea“n%rovision allowing a change in the This announcement serves notice to

(within the meaning of section 4941), 0 athod  for calculating the unitrustdonors that by agreement of the parties,
have unrelated debt-financed income ., unt. the organization listed below is an orga-
(within the meaning of section 514), t0 .y The rules in paragraphs”ization exempt from taxes under Inter-
have received an additional contributior‘(a)(l)(i)(b)(l) (2), and @) of this sec- nal Revenue Code section 501(a) as an
(within the meaning of paragraph (b) of;jon are effe,ctive’ for taxable years end organization described in IRC section
this section), or to have failed to func—ing after April 18, 1997, and for sales or201(c)(3).

tion exclusively as a charitable remain'exchanges described in paragrapHaCk Rehburg Ministries a/k/a Total

der trust (within the meaning of para—(a)(l)(i)(b)(3) of this section that occur Christian Television

graph (a)(4) of this section) merelygar April 18, 1997. Snow Camp, NC

_becauge p?tymeﬂt oflthe ur;itrﬁst amol;llnt d) The ,rules in paragraphs
is made after the close of the taxa ; ; ;

e i payment = s i Se0010, 2, of Mo SeCn ¢e Foundaions et of Crtai
reasonable time after the close of suct&pr” 18. 1997 Organizations

taxable year. For this paragraph L . ..
@)(Q)(@)F), a reasonable time will not Announcement 97-46

ordinarily extend beyond the date byPART 25—GIFT TAX; GIFTS MADE i izati

which the trustee is required to_fle AFTER DECEMBER 31, 1954 failed to estabiieh or have. been Unable

Form 5227, Split-Interest Trust Informa- 5. 5 The authority for part 25t0 maintain their status as public chari-
tion Return, (InCIUdlng eXtenS|onS) forcontinues to read in part as f0||ows:ties or as operating foundations. Accord-

the taxable year. Authority: 26 U.S.C. 7805 * * * ingly, grantors and contributors may not,
] ook oox R x Par. 6. In § 25.2702-1, paragraph’:lftef this date, rely on previous rulings
(iv) * * * If the governing instrument I((;)(3) is revised to read as follows: or designations in the Cumulative List
does not specify the valuation date o of Organizations (Publication 78), or on

dates, the trustee must select such dag 25.2702-1 Special valuation rules inthe presumption arising from the filing
or dates and indicate the selection ofhe case of transfers of interests in trustof notices under section 508(b) of the

the first return on Form 5227, Split- xx %k % Code. This listing doesot indicate that

Interest Trust Information Return, that (c) * * * the organizations have lost their status

the trust must file. * * * (3) Charitable remainder trust.(i) as organizations described in section
ek xx For transfers made on or after May 19501(c)(3), eligible to receive deductible

(vi) Effective date and reformations.1997, a transfer to a pooled income fundontributions.
(a) The rules in paragraph (a)(1)@(of described in section 642(c)(5); a transfer Former Public Charities The follow-
this section are effective for taxableto a charitable remainder annuity trusing organizations (which have been
years ending after April 18,1997. described in section 664(d)(1); a transfetreated as organizations that are not
(b) The rules in paragraphsto a charitable remainder unitrust dejprivate foundations described in section
@)(Q)(@)() and ) of this section are scribed in section 664(d)(2) if under the509(a) of the Code) are now classified
effective for charitable remainderterms of the governing instrument theas private foundations:
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African Connection, Inc., Cambridge, Colorado Health Policy Council, Mojave Native Plant Society, Las Vegas,

MA Denver, CO NV
Alcohol and Drug Abuse Recovery Colorado Operation Lifesaver, Inc., Montebello-El Rosario Sister City
Environment, Inc., Houston, TX Denver, CO Association, Montebello, CA
American Friends of the Imperial War  Colorado Springs Parents of Prematuredylontgomery County Master Gardener
Museum, St. Louis, MO Colorado Springs, CO Association, Conroe, TX
Americas Business Conscience Corp., Colorado Yale Association, Denver, CO Northeastern Connecticut Aids Project,
Scarsdale, NY Colors of Life, Inc., Lawton, OK Inc., Pomfret Center, CT
Arts for Life, Albuquerque, NM Colquitt-Miller County Historic and Our Lady of Fatima Sanctuary Inc.,
Asanteman Association of Greater Economic Revitalization Organization, Anchorage, AK
Houston, Missouri City, TX Inc., Colquitt, GA Pend’'Orelle County District 3 Firemans
Association for Christian Public School Columbus Community Foundation, Fund, Newport, WA
Teachers and Administrators, Columbus, KS Permian Basin Aids Coalition, Midland,
Stillwater, OK Contemporary Housing Alternatives Inc., TX
Association for Recreation as an Topeka, KS Permian Choir Booster Club, Odessa,
Alternative, Inc., New York, NY Cross Country Ministries, Buckeye, AZ TX
Association of Hispanic Educators of  Dinosaurland Resource Conservation & Poltava Center, Inc., Beachwood, OH
Massachusetts, Inc., Springfield, MA  Development Area, Vernal, UT Prairie Preservation Incorporated,
BAA & Company, San Antonio, TX Disadvantaged Business Development  Fennimore, WI
Ballet, Inc., New York, NY Association, Youngstown, OH Rio Grande Dispute Resolution Center,
Barbara Oneglia Alvarez Tycienski Firecon Institute for Research and Inc., El Paso, TX
Christmas Fund for Needy Children, Education, Inc., East Earl, PA River of Light Christian Ministries,
Torrington, CT Five Moons Theatre, Inc., New York, Phoenix, AZ
Becket Land Trust, Inc., Becket, MA NY Riverside Recover Center, Inc., Houston,
Bellevue Avalon Girls Association, For the Record, Inc., Los Angeles, CA TX
Bellevue, PA Friends of Father Joseph Inc., BaltimoreSagebrush Bible Chapel Inc., Sparks,
Bethany Center Inc., Lakeland, FL MD NV
Birthright of Encinitas, Encinitas, CA  Give One Day Inc., Austin, TX Southwestern Native American Art
Black Transplants Action Committee,  Gospel for India, Dallas, TX Foundation, Albuquerque, NM
Denver, CO Heavens Gate Ministries, Inc., Nowata, SPace Science Educational Foundation
Choices Inc., A Cancer Survivor OK for Tomorrow, Inc., Sugarland, TX
Advocate Group, Prairie Village, KS  yeper Overgaard Economic Sparta-White County Main Street,
Christian Medical Missions, Inc., Development Corporation, Overgaard, Sparta, TN
Woodward, OK AZ Sports for Life, Inc., Oklahoma City,
Christian Medical Relief International, ; ; OK
Inc., Tulsa, OK He(l:pggges aBne%ig; n\],\r/n\;J nity Resource Sports Turf Managers Benevolent

Christian Mission Resident Ministry
Corp., St. Petersburg, FL

Christian Support Ministries, Houston,
X

Christian United Enterprise Non-Profit
Housing Corporation, Flint, Mi

Helping Horse Therapedutic Riding Foundation, Aurora, CO

Center, Thermopolis, WY Stgte_sville_”Relnl\zliissance Group,
Henderson Junior High School Parent, INésvie, : .
. Stop Six Community Services, Inc., Fort
Inc., China, TX
Worth, TX

Hendrick Academy of Honor Inc., Sunshine House Foundation, Denver,

Christians United Productions, Littleton, HiPrlmalr:]?é s Wavelenaths. Virgini CO
CcOo 9 hquency avelengins, virginia Upper Valley Foundation, White River
Christine Historical Society, Christine, Beac N VA : Ject., VT
X Holdenville General Hospital Vivid Theater Ensemble, Dallas, TX
Circle S. Rodeo Ministries, Inc., Trinity, Foundat|o_n, Holdenville, QK Vore Buffalo Jump Foundation,
X Johnston—MltcheII Preservation Sundance, WY
Citadel Gymnastics Association, Tulsa, _ Foundation, Inc., Plano, TX West Allegheny Chorus Boosters,
OK John Wesley White Franklin Graham Imperial, PA
Citizens Crime Line of Gaines County, _Desert Southwest Crusade, Yuma, AZ\yest Coast Dance Project Inc., Sarasota,
Inc., Seagraves, TX Little Britches Rodeo Association of FL
City of Deer Park Texas Senior Citizens _1€xas, Bandera, TX . Women Against Violence Everywhere,
Foundation Trust, Deer Park, TX Littlefield Arts and Heritage Committee,  \westminster, CA
Clayton Community Center, Inc., Inc., Lubbock, TX Woodstock Academy Inc., Woodstock,
Clayton, KS Living Improvements for Elderly, Port MD
Clear Thinking, Inc., Scottsdale, AZ Neches, TX Working Theatre, Cleveland, OH
Cliff Haven Adult Day Health Care, MGA Golf Foundation, Jefferson City, \Wyoming Pioneer Woman, Worland,
Inc., Dallas, TX MO WY
Clinton Crimestoppers, Clinton, OK Mile by Mile Inc., Mesa, AZ If an organization listed above sub-
C. N. Linscott Memorial Childrens Missouri City Girls Softball Association, mits information that warrants the re-
Foundation, Austin, TX Missouri City, TX newal of its classification as a public
Colorado Coaches of Girls Sports, Mohave County Trails Association Inc., charity or as a private operating founda-
Broomfield, CO Kingman, AZ tion, the Internal Revenue Service will

1997-18 |.R.B. o4



issue a ruling or determination letterruling or determination letter as pro-such revised classification of foundation
with the revised classification as tovided in section 1.509(a)-7 of thestatus in the Internal Revenue Bulletin.
foundation status. Grantors and conincome Tax Regulations. It is not
tributors may thereafter rely upon suchthe practice of the Service to announce
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Announcement of the Expedited Suspension of Attorneys, Certified Public
Accountants, Enrolled Agents, and Enrolled Actuaries From Practice Before the
Internal Revenue Service

Under title 31 of the Code of Federalaries are prohibited in any Internal Rev-accountant, enrolled agent, or enrolled
Regulations, section 10.76, the Directoenue Service matter from directly oractuary, and date or period of suspen-
of Practice is authorized to immediatelyindirectly employing, accepting assis-sion. This announcement will appear in
suspend from practice before the Intertance from, being employed by, or sharthe weekly Bulletin at the earliest practi-
nal Revenue Service any practitioneing fees with, any practitioner disbarredcable date after such action and will
who, within five years, from the date or suspended from practice before theontinue to appear in the weekly Bulle-
the expedited proceeding is institutedinternal Revenue Service. tins for five successive weeks or for as
(1) has had a license to practice as an To enable attorneys, certified publicmany weeks as is practicable for each
attorney, certified public accountant, oraccountants, enrolled agents, and erattorney, certified public accountant, en-
actuary suspended or revoked for causeplled actuaries to identify practitionersrolled agent, or enrolled actuary so
or (2) has been convicted of any crimaunder expedited suspension from pracsuspended and will be consolidated and
under title 26 of the United States Coddice before the Internal Revenue Servicepublished in the Cumulative Bulletin.
or, of a felony under title 18 of the the Director of Practice will announce in The following individuals have been
United States Code involving dishonestythe Internal Revenue Bulletin the nameglaced under suspension from practice
or breach of trust. and addresses of practitioners who havieefore the Internal Revenue Service by

Attorneys, certified public accoun- been suspended from such practice, theiirtue of the expedited proceeding pro-
tants, enrolled agents and enrolled actwdesignation as attorney, certified publiovisions of the applicable regulations:

Name Address Designation Date of Suspension

Loberg, Thomas St. Paul, MN CPA Indefinite from November 13, 1996
Rose Ann Galati Thousand Oaks, CA CPA Indefinite from November 25, 1996
Labendeira, Anthony Fresno, CA CPA Indefinite from November 25, 1996
Nation, D. Mark Albuquerque, NM CPA Indefinite from November 25, 1996
Behren, Daryl D. Visalia, CA CPA Indefinite from November 25, 1996
Murphy, Virginia T. Laurinburg, NC CPA Indefinite from November 25, 1996
Best Ill, James M. Monroe, NC CPA Indefinite from November 25, 1996
Rehm, Aysha Tulsa, OK CPA Indefinite from November 25, 1996
Dineen, Lee M. Castle Hayne, NC CPA Indefinite from December 12, 1996
Miele, Ralph J. North Babylon, NY CPA Indefinite from February 14, 1997
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Definition of Terms

Revenue rulings and revenue procedureés modified because it corrects a pubmore than restate the substance of a
(hereinafter referred to as “rulings”) lished position. (Compare witamplified prior ruling, a combination of terms is
that have an effect on previous rulingsand clarified, above). used. For examplenodified and super-
use the following defined terms to de- Obsoleteddescribes a previously pub-seded describes a situation where the
scribe the effect: lished ruling that is not considered desubstance of a previously published rul-
Amplified describes a situation whereterminative with respect to future transing s being changed in part and is
no change is being made in a priorctions. This term is most commonlysontinued without change in part and it
publl_shed position, but the prior posltl_onuseq in a rgllng that lists previouslyis desired to restate the valid portion of
is being exten_ded_to apply to a varlatl_orpubllshed rulings that are obsoleteq beme previously published ruling in a new
of the fact situation set forth therein.cause of changes in law or regulatmns',u“ng that is self contained. In this case
Thus, if an earlier ruling held that aA ruling may also be obsoleted becausrﬁne iousl ; T g
L . X ; previously published ruling is first
principle applied to A, and the newthe substance has been included in reg\l odified and then. as modified. is su-
ruling holds that the same principle alsdations subsequently adopted. ’ '
applies to B, the earlier ruling is ampli- Revoked describes situations whereperSEded' . S ]
fied. (Compare withmodified below). the position in the previously published Supplementeds used in situations in
Clarified is used in those instancesruling is not correct and the correctwhich a list, such as a list of the names
where the language in a prior ruling isposition is being stated in the newof countries, is published in a ruling and
being made clear because the languagaling. that list is expanded by adding further
has caused, or may cause, some confu- Supersededdescribes a situation hames in subsequent rulings. After the
sion. It is not used where a position in avhere the new ruling does nothing moredriginal ruling has been supplemented
prior ruling is being changed. than restate the substance and situatigi¢veral times, a new ruling may be
Distinguished describes a situation of a previously published ruling (or Published that includes the list in the
where a ruling mentions a previouslyrulings). Thus, the term is used tooriginal ruling and the additions, and
published ruling and points out an estepublish under the 1986 Code andupersedes all prior rulings in the series.
sential difference between them. regulations the same position published Suspendeds used in rare situations to
Modified is used where the substancainder the 1939 Code and regulationsshow that the previous published rulings
of a previously published position isThe term is also used when it is desireavill not be applied pending some future
being changed. Thus, if a prior rulingto republish in a single ruling a series ofaction such as the issuance of new or
held that a principle applied to A but notsituations, names, etc., that were previamended regulations, the outcome of
to B, and the new ruling holds that itously published over a period of time incases in litigation, or the outcome of a
applies to both A and B, the prior ruling separate rulings. If the new ruling doesService study.

Abbreviations ER—Employer. PR—Partner.
ERISA—Employee Retirement Income Security Act. PRS—Partnership.

The following abbreviations in current use andEX—Executor.

formerly used will appear in material published in PTE—Prohibited Transaction Exemption.

the Bulletin. F—Fiduciary. Pub. L—Public Law.
—Indivi FC—Foreign Country.
A—Individual. 9 &4 L REIT—Real Estate Investment Trust.
FICA—Federal Insurance Contribution Act.

Acg—Acquiescence.
B—Individual. FISG—Foreign International Sales Company.

BE—Beneficiary. FPH—Foreign Personal Holding Company. Rev. Rul—Revenue Ruling.
BK—Bank. F.R—Federal Register. S—Subsidiary.
B.T.A—Board of Tax Appeals. FUTA—Federal Unemployment Tax Act.
C —Individual. FX—Foreign Corporation.
G.C.M—Chief Counsel’s Memorandum.

Rev. Proc—Revenue Procedure.

S.P.R—Statements of Procedural Rules.

Stat—Statutes at Large.

C.B—Cumulative Bulletin. T—Target Corporation.

CFR—Code of Federal Regulations. GE—Grantee.

T.C—Tax Court.
CI—City. GP—General Partner. o
COOR—_Cooperative. GR—Grantor. T.D—Treasury Decision.
Ct.D—Court Decision. IC—Insurance Company. TFE—Transferee.
CY—County. I.R.B—Internal Revenue Bulletin. TFR—Transferor.
D—Decedent. LE—Lessee. T..LR—Technical Information Release.
DC—Dummy Corporation. LP—Limited Partner. TP—Taxpayer.
DE—Donee. LR—Lessor. TR_Trust.
Del. Order—Delegation Order. M—Minor.

TT—Trustee.

DISG—Domestic International Sales Corporation.Nonacg—Nonacquiescence.

U.S.C—United States Code.

DR—Donor. O—Organization.
E—Estate. P—Parent Corporation. X—Corporation.
EE—Employee. PHC—Personal Holding Company. Y—Corporation.

E.O—Executive Order.

PO—Possession of the U.S.
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